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DYING DECLARATIONS 


In these days we hear much of the “Restatement of the Law.” 
That there is need of such restatement, for purposes of clarify- 
ing and definitizing it, seems to be so much of a truism that I shall 
not stop to argue it. That such a task is being undertaken in an 
authoritative way by our foremost legal scholars, judges and prac- 
titioners, with the liberal support of one of our great altruistic 
“foundations” is a matter of congratulation to all to whom their 
great profession is something more than a mere trade. Such re- 
statements must, however, have the limitations implied, perhaps, in 
the very term “restatement.” They must be largely confined, as 
intimated above, to making more clear, definite, and uniform what 
is involved in obscurity, diversity, and contradiction. Insofar as 
contradiction arises from diverse judicial precedent, they will, of 
course, to the extent to which they are adopted—and it is to be 
hoped that they will be of such character and authority as to chal- 
lenge a very wide adoption—effect changes in existing law in some 
jurisdictions. But the scheme of restatement does not, as I under- 
stand it, contemplate, beyond this inescapable minimum, reform of 
the law, the substitution of any rule of law for one already supported 
by ample authority and generally accepted, whatever may be the re- 
visers’ opinions as to its historical, legal, logical, or moral defensi- 
bility. This is probably a limitation on their activities that is prac- 
tically necessary, if their work is to secure that general acceptance 
which is the prime object of their undertaking. Without such ac- 
ceptance their labors will have been in vain; hence controversy must 
be reduced to the lowest possible limits. 

But there is at least one branch of the law which needs something 
more than a mere restatement. The law of evidence needs recasting, 
with the double object in view of (1) minimizing its importance and 
reducing its bulk; and (2) removing at least some of its absurdities. 
The practitioners of the common law, especially in this country, 
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have made a fetish of the exclusionary rules of evidence, of a mere 
procedural incident in the administration of justice. It takes five 
bulky volumes for Mr. Wigmore to develop adequately a subject 
which, so far as the exclusionary rules are concerned—and they 
constitute the great bulk of the law of evidence—simply does not 
exist in any jurisdiction outside the common law. Law school 
courses in Evidence are thronged with students who firmly believe 
that it is the most important subject in the curriculum. It is outside 
the scope of this paper to inquire at any length into the causes of 
this condition. They are partly historical, partly accidental, partly, 
it would seem, perverse. The great role played by the jury under 
the common law is the excuse most commonly offered for the in- 
ordinate bulk and importance of the law of evidence. But when we 
consider the origin and history of the jury—that it consisted origin- 
ally of men selected from the vicinage for the very reason that they 
might bring to the decision of the matter in hand the maximum 
possible amount of extra-testimonial knowledge, that they might de- 
cide the case without any reference to the testimony given before 
them, or, indeed, without any testimony, and might avail themselves 
of all the knowledge that any members of the jury had or could in 
any way obtain—the explanation seems inadequate. The role of 
the jury then was far greater than it is now. Starting from a situa- 
tion in which the law reposed more confidence in the jury than we 
should now bestow on a justice of the Supreme Court, we have now 
hedged them about with a colossal barricade, known as the rules of 
evidence, most of the implications of which are that they are too 
feeble-minded, emotional, and prejudicial to be fit to sit in judgment 
on any man’s case. If the rules of exclusionary evidence, in all the 
refinements into which they have been developed, and all the rigor 
with which they have been applied in many jurisdictions, are justi- 
fied, they are an unanswerable indictment of the whole jury system. 

That this barricade between witnesses and the jury should be 
wholly removed, as on the continent of Europe, very few claim— 
certainly that is not the opinion of the writer—though there have 
been those who were of that belief.1_ But that some of the asperities 
of the chevaux de frise and barbed wire entanglements might well 
be softened or concealed is certainly capable of being argued. Such 
a tendency has manifested itself and been to a considerable extent 





‘See Porrrica, Caimgz AND CarmMINAL Evipence by Robert Ferrari, MINNESOTA 
Law Review V. Ill, p. 365. 
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achieved in the country where the rules of evidence originated. 
American lawyers visiting the English courts are invariably struck 
with the celerity and smoothness of trials, very largely contributed 
to by a waiving or ignoring by common consent of many of the rules 
of evidence so dear to the heart of the American practitioner. Lead- 
ing questions are seldom objected to and hearsay evidence goes to 
the jury not quite as free and unchallenged as on the other side of 
the Channel, but nevertheless with what seems to an American trial 
lawyer an amazing degree of facility, while the limits of what may 
be material or prejudicial are sketched with a liberal hand. This is 
a species of reform quite incapable of being aided by legislation. It 
is not advisable to abolish the rule against leading questions or 
hearsay evidence, nor is it practicable to trace any limits within 
which they shall be received, nor to define the boundaries of ma- 
teriality or prejudice. Reform in these particulars can come only 
from a general perception on the part of bench and bar that after all 
the prime purpose of a trial is not the exploitation of the rules of 
evidence, and a realization of the unsubstantial character of many 
of those rules. This unsubstantiality is not confined to the exclu- 
sionary rules of evidence. For instance. the Supreme Court of the 
United States has just decided* that in contests over the probate 
of a will, the burden of proof as to fraud and undue influence is on 
the caveator or contestant. This is perhaps contrary to the weight 
of authority elsewhere, although there are decisions both ways.* 
But to the writer it seems very doubtful whether the decision of any 
jury as to undue influence was ever influenced by a charge to the 
jury, whether right or wrong, on the burden of proof in such an 
issue. The futility of the question will be illustrated by such elab- 
orate discussions as are found in Ball v. Boston.* There have been 
equally barren—metaphysically interesting, perhaps, but devoid of 
practical import—discussions, with respect to judicial notice, pre- 
sumptions, COufcesions, and res gestae. It was a great English 
judge® who said, “I confess ttiat I can nut look at the decisions 
without some shame when I consider what objections have prevailed 
to prevent the reception of confessions in evidence,” and it was a 
great American judge,® who, in quoting Baron Parke with approval, 





*Brosnan v. Brosnan, 263 U. S. 345, 44 Sup. Ct. 117. 

’They are collected in WiGmorre on Evivence, Sec. 2502. 

153 Wis. 27, 141 N.W. 8. 

‘Baron Parke in Regina v. Baldry, 2 Denison C. C. R. 430. 
‘Justice Harlan in Hopt v. Utah, 110 U. S. 574, 584. 
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added, “that the rule against their admission has been sometimes car- 
ried too far, and in its application, justice and common sense have too 
frequently been sacrificed at the shrine of mercy.” No doubt the 
remedy for what I have ventured to call this “magnification” of the 
law of evidence lies solely in a more considered and reasonable atti- 
tude of bench and bar, and especially of trial judges, supported by 
appellate courts, towards the application and administration of this 
purely procedural and altogether subordinate branch of the law, in 
the attitude assumed by the Wisconsin State Bar Association, when, 
in 1920’ it adopted the following resolution: 

Resolved that this Association recommend to the judges and lawyers of 
the State of Wisconsin, an effort on their part to liberalize and modify the 
exclusionary rules of evidence, to the end that Justice may be promoted and 
the public business expedited. It is our opinion that such a practice should 
be adopted as will expedite tria's, adapt purely evidentiary rules to new or 
changed conditions, and abrogate practices which emphasize outgrown tech- 
nicalities and over-emphasize the importance of the rules of evidence. 

But the primary purpose of this paper is not to discuss this larger 
question into which I have wandered, but to call attention to a par- 
ticular limitation on one sort of evidence which seems to the writer 
demonstrably indefensible. In a recent case,* a prosecution for 
murder, dying declarations of a decedent recently shot twice in the 
abdomen and in great pain, as to who shot him, were received in evi- 
dence, although there was no evidence that he believed himself about 
to die except his situation, the nature of his wounds, and his state- 
ment, “I am shot, I am done for. He got me,” and notwithstanding 
the fact that he lived for more than thirty hours thereafter. On 
this point, the case seems to be well within the authorities and per- 
fectly reasonable. There are numerous cases® in which such state- 
ments have been admitted without any statement of declarant indi- 
cating his consciousness of approaching dissolution, where the na- 
ture of his wound or other circumstances indicated that such con- 
sciousness must have existed. Res ipsa loquitur. The case is inter- 
esting, however, incidcutally, iu calling attention to the fact that 
South Dakota has, by statute’® extended the generally accepted rule 
as to the class of cases in which such dying declarations are ad- 
missible. They are generally admissible only in prosecutions for the 





"Reports of State Bar Association of Wisconsin, V. 13, p. 190. 
*State v. Mathis (S.D.) 201 N.W. 153. 

*Ch. 230 Laws of 1921. 

Collected in WiGMorE ON EvipENcE Sec. 1442, N. 1. 
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homicide of the declarant as to the cause of his death. The South 
Dakota statute extends the rule of admissibility to “statements of 
material facts concerning the cause and circumstances constituting 
the res gestae” in prosecutions for rape and abortion."* 

It has always been difficult, if not impossible, to justify the ortho- 
dox restriction to either the character of the statements—they must 
relate only to the circumstances of declarant’s death,—the nature of 
the suit—it must be a prosecution for homicide,—or the relation of 
the deceased declarant to the suit—he must be none other than the 
person for whose felonious death the defendant is being now prose- 
cuted. It is monstrous that, in the prosecution of X for the murder 
of A, the dying declarations of A that X did or did not kill him 
should be receivable, while the like dying declaration of B, another 
and simultaneous victim of the same homicidal act, should not be re- 
ceivable either to corroborate A or to refute him. Yet such is the 
law.'? In the last of the cases just cited, it would seem that the de- 
fendant had been indicted separately for the murder of each of his 
two victims. Had one indictment instead of two charged that he 
murdered both—as it might well have done, both in that and all other 
cases cited in the note—the dying declarations of both would have 
been admissible. Their admissibility, therefore, is made to depend 
upon the accident that there were two indictments instead of one. 
Such a distinction shocks the sense. 

Nor would the admissibility of B’s dying declaration be aided in 
the least though it were a confession that it was he himself and not 
X who had killed A.** B’s declaration that it was he and not X is 





“The matters treated in the balance of this article are for the most part 
admirably covered in Chapter 47 of Mr. Wigmore’s monumental work on Evidence, 
one of the most searching and masterly treatises that has ever probed the 
intricacies of any branch of our law. If that work were more generally accessible, 
there would be small excuse for this paper. But its great size and cost neces- 
sarily deprive many lawyers of access to its scholarly and fascinating pages. If 
this paper requires justification, it must be found in a desire to segregate and 
to get more generally before the bar of Wisconsin the authorities that he has 
collected and the conclusions to which he has come. 

Tu se’ lo mio maestro e il mio autore 

“Allsupp v. State, 15 Ala. App. 121, 72 So. 599; Holland v. State, 126 Ark. 332. 
190 S.W. 104; Taylor v. State, 120 Ga. 857, 48 S.E. 361; Radford v. State, 33 Tex. 
Cr. 520, 526, 27 S.W. 143; State v. Bohan, 15 Kan. 407, 418; State v. Fitzhugh, 2 
Ore. 227, 233; Brown v. Commonwealth, 73 Pa. 321, 329. 

8That confessions of a third party, not amounting to dying declarations are 
not receivable in exculpation of a defendant charged with the crime is settled 
by a mass of decisions too extended for citation here. They may be found in 
Corpus Juris V. 16 (Criminal Law) Sec. 1278 N. 50; and Wiamore on EvipeNce 
Sec. 1476 n. 9. That they are inadmissible even when they have the sanction 
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admissible neither as a dying declaration (because X is just now 
not being prosecuted for B’s death but for A’s), nor as the statement 
against interest of a person now deceased, because for sooth, it is not 
against his pecuniary or proprietary interest. Some of the numerous 
cases to this effect are cited, and a few of them discussed in the ma- 
jority opinion in Donnelly v. United States,* holding such a con- 
fession inadmissible. There can-be no doubt that the court is right 
as to the weight of precedent, but to the writer it seems equally in- 
disputable that in the dissenting opinion Justice Holmes, with whom 
concurred Justices Hughes and Lurton, states the rational and desir- 
able rule, when he says, 

No other statement is so much against interest as a confession of murder, 
it is far more calculated to convince than dying declarations, which would 
be let in to hang a man, Mattox v. United States, 146 U.S. 140; and when 
we surround the accused with so many safeguards, some of which seem to 
me excessive, I think we ought to give him the benefit of a fact that, if 
proved, commonly would have such weight. 


It seems almost inconceivable that where rape, abortion, incest, 
robbery, burglary, or other crime of violence has resulted in death, or 
death has ensued, the admissibility of the dying statement of the 
victim should depend on whether the prosecution is for the death or 
for the crime which preceded or resulted in death. Yet such is the 
law."® In Rex v. Mead," the defendant, having been convicted of 
perjury, after his conviction shot the prosecutor. On a motion for 
a new trial of the perjury action, the dying declaration of the prose- 
cutor as to the transaction out of which the prosecution for perjury 
arose was not admitted. The statement also included an account of 
the circumstances under which he was shot by defendant. This part 
of the declaration the court says—and it is unquestionably the law— 
would have been admissible in a prosecution for declarant’s murder 
by defendant. Impending death lent sufficient credibility to what he 
said to convict the defendant of murder, but not of perjury. In Rex 





of dying declarations, also, see Donnelly v. U. S., 228 U. S. 243, 33 Sup. Ct. 449, 
57 L. Ed. 820; People v. Hall, 94 Cal. 595, 30 Pac. 7; State v. West, 45 La. Ann. 
14, 12 So. 7; West v. State, 76 Ala. 98; Davis v. Commonwealth, 95 Ky. 19, 23 S.W. 
585. 

14228 U. S. 243. 

*Rex v. Lloyd, 4 C. & P. 233 (robbery); People v. Stison, 140 Mich. 216, 103 
N.W. 542; Rex v. Huchinson, 2 B. & C. 608; Reg. v. Hind, 8 Cox Cr. 300; Com. v. 
Homer, 153 Mass. 344, 26 N.E. 872; State v. Meyer, 64 N.J.L. 382, 45 Atl. 779 
(abortion resulting in death); State v. Harper, 35 Oh. St. 78; People v. Davis, 56 
N. Y. 95; State v. Fuller, 52 Or. 42, 96 Pac. 456; Railing v. Commonwealth, 110 
Pa. 100, 1 Atl. 314. 

#2 B. & C. 605. 
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v. Hutchinson" defendant was indicted for administering drugs to 
a pregnant woman with intent to procure abortion. This was a 
statutory offense for which he was prosecuted. It was also homi- 
cide. The Crown prosecuted for the statutory offense. The dying 
declaration of the deceased was inadmissible, though had the prose- 
cution been for the homicide, it would have been perfectly admissible. 
When Lord Coke—or was it some one else ?—defined the Common 
law as the perfection of human reason, he must have had in mind 
the substantive law and not such procedural rules as this. Reg. v. 
Hind"* was precisely the same case with the same result. In Com- 
morwealth vy. Homer’® a statute penalized procuring a miscarriage 
which resulted in death. In a prosecution under this statute the 
dying declaration of the woman was held inadmissible because the 
prosecution was for procuring the miscarriage and not for the re- 
sulting death. In People v. Stison®® death during childbirth followed 
incest. }efendant was prosecuted for incest. The dymg declaration 
of the woman as to the incestous relation was not receivable. Had 
defendant infected her with a disease—at least wilfully—from which 
she died, her declarations would have been admissible in a prosecu- 
ton for her homicide. State v. Meyer** was precisely like Common- 
wealth v. Horner, supra, procuring a miscarriage resulting in death, 
with the same result in New Jersey as in Massachusetts—the declara- 
tion was inadmissible because the charge was not the death, but the 
miscarriage. A like result under like circumstances was reached in 
all the other cases cited in Note 15, from New York, Ohio, Oregon 
and Pennsylvania. 

No complaint is made that these cases do not state the law; the 
trouble is that they do. They are amply grounded in authority, and 
will continue to state the law so long as the law consists in a mere 
marshalling of precedents, unchallenged by any higher appeal than 
that to decided cases. 

Another of the accepted limitations on the use of dying declara- 
tions, although not so inhuman and revolting in its consequences as 
the preceding ones, seems hardly more defensible on principle. Such 
declarations are never under any circumstances receivable in civil 





“Supra N. 15 
Supra N. 15. 
~Supra N. 15. 
Supra N. 15. 
Supra N. 15. 
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cases. Thus, if a dying declarant says, “A shot me because I had 
forged a deed, (or a will) in which he was interested,” the state- 
ment is receivable on the prosecution of A for the murder of the 
declarant, but not in a civil suit involving the genuineness of the 
will or deed. The evidence is sufficiently credible to hang A, but 
not sufficiently credible to affect the title to a piece of real estate 
or the right to a legacy. Incredible, but it is settled law.?* In 
Daily v. Ry. Co.** a civil action for death by wrongful act, the 
jury found the defendant guilty of “culpable negligence” in the 
operation of the train that killed plaintiff’s decedent. Decedent’s 
dying declaration was offered in evidence, but rejected. Had it 
been a prosecution of the engineer for manslaughter, the de- 
claration would have been perfectly admissible. In Wooten v. Wil- 
kins®® a civil action for seduction, the court, in excluding the dying 
declaration of the woman said, “We will not say that there is not 
perhaps as much reason for admitting the evidence, in a case like 
this as in one of homicide. But when a rule has been settled, we 
deem the fact that it is not consistent with principle, or with other 
rules no reason for the courts to set it aside.” 

The absurdity of the rule can hardly be better illustrated than by 
the case of Barfield v. Britt?* an action for slander in charging plain- 
tiff with having murdered another. On a plea of justification, it 
became a material issue whether the murder had been committed, and 
the dying declaration of the decedent was offered. It was conceded 
that it would have been admissible in a prosecution of plaintiff for 
the murder, and that so used it might have hanged him, but because 
this was a civil action, it could not be used either to assist or prevent 
his recovery of damages. In Ross v. Cooper,?" A was murdered. 
In an action by his wife for damages, the dying declaration of her 





“Stobart v. Dryden, 1 M. & W. 615. 

Stobart v. Dryden, 1 M. & W. 615; Daily v. Ry. Co., 32 Conn. 356; Wooten v. 
Wilkins, 39 Ga. 223; East Tenn. Valley & G. R. v. Maley, 77 Ga. 237, 2 S.E. 941; 
Marshal v. Chicago etc. Ry Co., 48 lll. 475; Duling v. Johnson, 32 Ind. 155; 
Thayer v. Lombard, 165 Mass. 174, 42 N.E. 563; Brownell v. Pacific R. Co., 47 
Mo. 239; Jewell v. Mfg. Co., 166 Mo. App. 555; Jackson v. Kniffen, 2 Johns. N. Y. 
31; Wilson v. Boerem, 15 Johns. N. Y. 286; Waldele v. N. Y. C. etc., 95 N. Y. 
274; Barfield vy. Brilt, 47 N. C. 41; Ross vy. Cooper, 38 N. D. 173, 164 N.W. 679 
(Grace J. dissenting) Milne v. Landers, 143 Tenn. 602, 228 S.W. 702; Hobbs v. 
Great Northern Ry., 80 Wash. 678, 142 P. 20. 

*Supra N. 23. 

*Supra N. 23. 

*Supra N. 23. 

“Supra N. 23. 
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deceased husband was excluded, though on a prosecution for the 
murder, it would have been receivable. In Milne v. Landers,?* a min- 
or employee of a chair factory was killed in the factory. A co-em- 
ployee was accused of murdering him and convicted. The deceased 
had made a dying declaration, which, it seems (though this fact is 
not distinctly stated) was used in evidence in the criminal prosecu- 
tion which resulted in a conviction. At any rate, it would certainly 
be admissible. Subsequently deceased’s parents brought an action 
for workmen’s compensation against his employer. Under the 
statute the employer was not liable if the son had been murdered by 
a co-employee. The dying declaration of the murdered man, on the 
strength of which, possibly, the murderer had been convicted, was not 
receivable in the civil action for the purpose of establishing what it 
had already established in the criminal action. 

A few courts in abortion cases have revolted from that portion of 
the rule which requires that the declaration shall be admitted only 
where the prosecution is for homicide, and excludes it where the 
prosecution is for the crime of violence resulting in death.*® But with- 
out exception they have found it necessary to justify their conclusion 
by holding that the crime charged was in substance, if not nominally, 
homicide, so as to bring it within the rule that the death of the de- 
clarant must be the subject of inquiry. Notice the delicate distinc- 
tion,—where the crime is complete though death does not ensue, but 
ensuing death increases the penalty, dying declarations are not ad- 
missible, but where the crime denounced by the particular statute 
is not complete, unless death ensues, they are admissible. The 
sole questions with respect to any dying declaration being (1) Is 
it necessary? (2) Is it trustworthy? the answer in found in perus- 
ing the statute which defines the crime. In both classes of cases 
it is equally necessary to inquire into the cause of death, in one 
case to determine the penalty, in the other to determine whether the 
statutory crime has been committed. To ascertain the identical thing, 
but for different purposes, dying declarations are admissible or in- 
admissible, depending on the purpose for which the inquiry is made. 

How does the law come to be in this respect so indefensible? The 
answer is a familiar one. It comes to be so from stubborn adherence 





Supra B. 23. 

State v. Fleetwood, 6 Penn. Del. 153, 65 Atl. 772; Montgomery v. State, 80 
Ind. 345; State v. Meyer, 65 N.J.L. 237, 47 Atl. 486; Worthington v. State, 92, 
Md. 222, 48 Atl. 355; State v. Pearce, 56 Minn. 226, 56 N.W. 652, 1065 State v. 
Dickinson, 41 Wis. 299, 308. 
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to supposed precedents, coupled with a misapprehension as to what 
the precedents were. The common law made no such distinctions 
as those we have been discussing, but received dying declarations, be- 
cause of their presumptive truth and the necessity arising from the 
death of the declarant, in both civil and criminal cases, wherever ma- 
terial to any issue in the case, whenever the declarant, if living 
could have testified to the fact declared. This seems to have been 
the settled law, frequently applied, and without challenge, down to 
the early portion of the nineteenth century. The earliest recorded 
cases*® in which dying declarations are distinctly admitted are, to 
be sure, murder cases, and the declarations did relate to the circum- 
stances of the death for which the defendant was then being pro- 
secuted. But none of them contains any intimation that the evidence 
would not be receivable in other cases and for other purposes. 

Indeed the general principle is asserted as a commonplace in Ra- 
leigh’s Trial** for treason in 1603, and in the Earl of Pembroke’s 
Trial for murder* in 1678. Before the last of these cases was de- 
cided, Lord Mansfield in 1761 had before him the case of Wright v. 
Littler,** an action of ejectment, in which a former and concededly 
valid will was claimed to have been revoked by a subsequent one. 
This subsequent will was in the handwriting of one Medlicott, who 
was an attesting witness thereto, and left the property in question to 
Medlicott’s wife. Evidence was offered and received without ob- 
jection that Medlicott on his death bed, had declared the will in 
question to be a forgery executed by him. On a motion for a new 
trial before Lord Mansfield and three associates, none of whom was 
the trial judge, the case was very fully argued and reported, the ob- 
jections to the declaration being those common to all dying declara- 
tions—lack of oath and of opportunity for cross examination—and 
that an objection to it could not properly be taken for the first time 
on a motion for a new trial. It was nowhere suggested that there 
was any distinction as to dying declarations between criminal and 
civil actions. It would seem, that the point that the objection to it 
came too late, was entitled to some weight, but Lord Mansfield does 
not choose to rest his decision upon that fact, but says: 





*1691 Lord Mohun’s Trial, 12 How. St. Tr. 967, 975, 987; 1722, Rex v. Reason, 
16 id. 24 ff; 1760 Earl Ferrers’ Trial, 19 id. 918, 936; See also Lord Byron’s 
Trial, 1765, 19 id. 1191, 1197, 1201, 1205. 

‘Jardine Crim. Trial, I, 435, s.c. 2 How. St. Tr. 18. 

6 How. St. Tr. 1309, 1335. 

%3 Burr. 1244. 
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As the account was a confession of great iniquity, and as he could be 
under no temptation to say it, but to do justice and ease his conscience, I 
am of opinion “the evidence was proper to be left to the jury.” ...... 

The three other judges declared their entire concurrence; but declined 
expatiating upon it, or entering into particulars, as Lord Mansfield had so 
very fully gone through it. 


In 1769, in the Douglas Peerage Case** in the House of Lords, 
both the Lord Chancellor (Camden) and the Lord Chief Justice 
(Mansfield) held the dying declarations of Lady Douglas as to the 
claimant being her son to be admissible. “Would she have died,” 
said Lord Mansfield, “with a lie in her mouth and perjury in her 
right hand ?” 

In 1784, in Rex v. Drummond*® the defendant was indicted for 
robbery. The dying declaration, semble of circumstances showing 
the innocence of the defendant, made just before his execution by 
a third person recently executed for robbery, was offered by de- 
fendant, but rejected solely on the ground that, as declarant was at 
the time of the declaration a convicted felon, he could not, if alive, 
be heard as a witness under oath to the same facts. Eyre, B., stated 
the principle on which such evidence should be admitted or rejected 
with a clearness and precision that can hardly be surpassed. He 
says: 

The principle on which this species of evidence is received is that the mind 
impressed with the awful idea of approaching dissolution, acts under a 
sanction equa!ly powerful with that which it is presumed to feel by a sol- 
emn appeal to God upon oath. The declarations therefore of a person 
dying under such circumstances are considered as equivalent to the evidence 
of the living witness upon oath. But to examine the witness as to the dec- 
laration of an attained convict would be carrying the rule of evidence 
beyond its possible extent, even if the person were alive; for, as an attainted 
convict he could not have been admitted to give testimony upon oath, and 
the dying declarations of such a person cannot, consistently with the prin- 
ciples of justice, be considered as better evidence than his testimony on 
oath would have been if he had been alive. 


Though in this case it resulted in the exclusion of the declaration, 
the absolutely correct and only rational test is applied, viz., Were 
the circumstances equivalent in value to an oath? None of the fan- 
tastic distinctions, as to the nature of the suit, the nature of the de- 
claration, and the relation of the declarant thereto, with which our 
age has embroidered the doctrine are even hinted at. 





“2 Hargr. Collect. Jurid. 387, 389, 397. 
%1 Leach 337. 











204 WISCONSIN LAW REVIEW 


To return to civil cases, in Aveson v. Kinnaird®® where another 
point of evidence was the one decided, Lord Ellenborough in render- 
ing his decision, said: 

One who was an attesting witness to the supposed execution of a bond died, 
and after his death an action was brought on the bond, and his handwriting 
was proved; but I, then of counsel for the defendant, was permitted by Mr. 
Justice Heath to give in evidence that the attesting witness had in his dying 
moments begged pardon of heaven for having been concerned in forging the 
bond; and I was permitted to do so on the authority of Wright v. Littler,” 
which I cited, where similar evidence of a dying confession by the sub- 
scribing witness to a deed was admitted by Lord C. J. Willes, and after ap- 
proved by the court. 


See to what a monstrous result the orthodox doctrine of today 
leads in this class of cases. The attesting witness being dead, the in- 
strument is proved by establishing his signature, on the only possible 
theory that his signature amounts to a declaration by him that the 
instrument is genuine, and that such declaration is entitled to be re- 
ceived. There need be nothing in the condition or circumstances of 
the attester outside the fact that it is made for the purpose of valid- 
ating or in any event attesting a solemn instrument to distinguish it 
from any other unsworn statement. This fact, as Mr. Wigmore, 
has pointed out,** does, for several reasons, furnish such a guarantee 
as to justify this exception to the hearsay rule. No fault is found 
with it. But when you come to offer the declaration on his death 
bed of the same person that his former admissible declaration was a 
falsehood, you are met with the objection that this is not a prosecution 
for murder, and anyhow that the declaration does not relate to the 
cause of declarant’s death.*® A plausible justification of the rule might 
be urged if it were limited to verbal declarations impeaching prior 
written ones, not on the ground of their greater sanctity, but on the 





*°§ East 188. 1805. 

*3 Burr. 1244. 

SSWIGMORE ON EvipENCE Sec. 1508. 

*This is the rule in England: Hobart v. Dryden, 1 M & W 615, and in some 
States in this country: Speer v. Speer, 146 Ia. 6, 123 N.W. 176, Runyan v. Price, 
15 Oh. St. 6. In most American States that have passed on the question, 
however, such statements of a deceased attesting witness are admitted, whether 
dying declarations or not, like the inconsistent prior statement of any other 
witness, no importance being attached to the fact that they may be dying 
declarations. The controversy has been as to whether they should be excluded 
because of the obvious impossibility of “laying a foundation”, by first calling 
the attention of the deceased attester to the alleged contradiction. The leading 
case is Hays v. Harden, 9 Pa. St. 158. Sec. Wigmore on Evipence Sec. 1033, 
where the cases are collected in N. 3. 
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ground of the greater certainty as to what the declaration was, where 
it is made in writing. But the law recognizes, rightfully and neces- 
sarily, as it seems to me, no distinction in admissibility between writ- 
ten and oral declarations. Whatever distinction there may be goes to 
weight only. 

If we look to the treatises on Evidence—not very numerous prior to 
the middle of the nineteenth century, we find the law to be stated in 
conformity to these decisions. Thus in McNally on Evidence* pub- 
lished in 1802, the author says: 


In exception to the general rule that “no evidence can be received against 
a prisoner, but in his presence” it has been repeatedly determined, and is un- 
questionably law, that on a trial for murder the declarations of the deceased 
after the mortal wound is given, conscious of approaching death, may be 
received in evidence against the prisoner, although such declaration was 
not made in his presence ..... . In civil cases, the rule of receiving in 
evidence the dying declaration of a person in extremis hath a!so been adopted, 
and on the same principle as in criminal cases. 


In 1810, Mr. Swift, in his treatise on Evidence,*! then the only 
American one, says: “In civil cases the rule of receiving as evidence 
the dying declarations of a person in extremis has also been adopted, 
and on the same principle as in criminal cases.” 

Thus, then stood the law in 1803—a repeated use of dying declara- 
tions in civil as well as criminal cases, and without distinction as to 
the character of the criminal case, a usage recognized as establishing 
“unquestionably” the law in the only treatises on the subject, with- 
out a single decision, or even dissenting opinion to the contrary, 
though in an ejectment action in 1744* a distinction had been sug- 
gested by counsel in argument. But as no such question was involved 
in the case, no ruling was made or opinion expressed about it. Such 
then being the state of the law in 1803, Serjeant East in that year 
published his treatise on the Criminal Law known as Pleas of the 
Crown in which he took occasion to say,** 


Besides the usual evidence of guilt in general cases of felony, there is 
one kind of evidence more peculiar to the case of homicide, which is the 
declaration of the deceased after the mortal blow, as to the fact itself, and 
the party by whom it is committed. 





381, 386. 

125. 

“Annesley v. Anglesea, 17 How St. Trials 1161. 
“East, Pleas of the Crown, I, 353. 
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East’s Pleas of the Crown is generally a well documented book, 
but for this statement no authority whatsoever is cited—there was 
none—and the authorities contra were either unknown to the author 
or ignored. It is not often that the unsupported statement of a text 
writer, contrary to unanimous and abundant authority can succeed 
in engrafting upon a simple, readily comprehensible and logically 
complete principle, which has the sanction of at least half a cen- 
tury of unquestioned application, limitations, restrictions, and pro- 
visos which take it altogether out of the realm of reason. Yet such 
was the fate of Serjeant East. The English reports which would 
have refuted him were not then widely accessible in this country, 
but Serjeant East’s treatise obtained a wide currency. In the first 
American case to limit such declarations to criminal actions, shortly 
following the publication of East,** the case was submitted without 
argument and decided without the citation of a single authority. The 
next case in which the question arose,*® in the same court, was ar- 
gued, and the case of Wright v. Littler, ante,*° was cited to the court. 
But the court held this case not to be controlling because the evi- 
dence was not objected to when offered—which was true—and dis- 
poses of the point on the authority of Serjeant East, disposing of 
the contrary statement in Phillips on Evidence*’ by observing that it 
was “not supported by any of the cases referred to, or by any other 
adjudicated cases that I have found,” and paying no attention to the 
fact that Serjeant East had not even attempted to support his very 
modest and equivocal statement that admission was “more peculiar 
to the case of homicide” by any authority whatever. The first English 
case in which such declarations were excluded in a civil case was in 
1836,** in which the whole arguinent of Baron Parke, who delivered 
the opinion, is in reality an argument against mel -4micsion in any 
sort of case, civil or criminal. Occasionally such an opinion has pecu 
expressed** but has never received sufficient assent to make it serious. 
It is possible, however, that the total exclusion of such declarations 
under all circumstances would be preferable—at any rate, it would 
be more logical—to the grotesqueness of the present rule, which ad- 





“1806, Jackson v. Kniffen, 2 Johns. N. Y. 31, 35, 36. 

“1818 Wilson v. Boerem, 15 Johns. N. Y. 286. 

#3 Burr. 1244, 1255. 

201. 

“Stobart v. Dryden, 1 M & W 615. 

“See an article by Mr. Wilbur Larremore, in Am. Law Review V. XLI, 660 
(Sept. Oct. 1907). 
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mits them if they relate to certain subjects, but not to others, for cer- 
tain purposes, but not for others, when made by certain persons but 
not by others, in certain sorts of suits, but not in others. There has 
always been an overwhelming weight of opinion in favor of the trust- 
worthiness of such declarations. “It seems,” says Professor Thayer,*® 
“always to have been true in cases of homicide that the dying declar- 
ations of persons killed were reported and acted on in judicial pro- 
ceedings.” 

The most serious objection to this sort of evidence seems to the 
writer to be one seldom, if ever, urged against it, viz. that while 
the dying declaration was probably true, if we knew what it was, 
we can not be sure that it is correctly reported by the witness. Hon- 
est mistakes, to say nothing of passion, prejudice or self-interest 
might. give us a distorted or a false statement as to what the dying 
declaration was. This consideration undoubtedly goes to the weight 
of all hearsay evidence admitted by exception to the general princi- 
ple against it. But if we go further than that, it proves too much. 
It would exclude not only dying declarations, but all statements of 
deceased or unavailable witnesses against their interests, or relating 
to pedigree, boundaries, etc., the admissions of deceased privies to 
parties, the testimony of deceased witnesses given in prior suits be- 
tween the same parties, at least unless stenographically and officially 
reported, declarations in the regular course of duty or business when 
not in writing, declarations of physical or mental condition or of 
intention, and declarations which are a part of the res gestae. The 
liability to error or falsehood in reporting does not seem to be any 
greater in one of these classes of cases than in another. It is never 
seriously urged as a reason for exclusion, however much it may, 
under varying circumstances, affect weight. Moreover, if its validity 
were conceded, such concession could by no possibility result in the 
present rule, which admits or excludes without any reference to the 
probability of correct report, i.e., on principles having no relation to 
that matter. It seems to the writer that the most that can be claimed 
for this argument is that in civil suits, where financial interests are 
at stake, those interests furnish a temptation for the manufacture or 
falsification of dying declarations, which does not exist in some 
criminal cases. But this is no more true of dying declarations than 
of all the other statements of deacesed persons. It is as easy to fab- 





“Thayer, PRELIMINARY TREATISE ON EVIDENCE, Pp. 519. 
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ricate a statement against interest, the admission of a deceased privy, 
a declaration in the course of duty or relating to pedigree or mental 
or physical condition or intention, or a part of the res gestae, as a 
dying declaration. Nobody has yet proposed to exclude these. 
Has there been no reaction against this rule, which, in its present 
form, if I am right, is so inharmonious with other established prin- 
ciples, and so indefensible? There has been, but for the most part 
the revolt has been a feeble and timid one. In California, Montana, 
Oregon, and Porto Rico* the limitation to prosecutions for homicide 
has been abolished, though the action must still be criminal and the 
declaration relate to the cause of death. In Massachusetts, Missouri, 
New York, Ohio and Pennsylvania® the declarations have been made 
admissible in prosecutions for abortion or procuring a miscarriage, 
while in South Dakota, as already noted, they have been made ad- 
missible in prosecutions for abortion and rape.®* These are all, it will 
be noticed, statutory modifications of the rule, and however inexplic- 
able and unjustifiable the limitations imposed, are at least steps in 
the right direction. A legislative step in the wrong direction seems 
to have been made in North Carolina,** where they have been made 
admissible in actions for death by wrongful act, but in no other class 
of civil action, nor in criminal actions save homicide. Legislation 
establishing rules of procedure intended only to facilitate a certain re- 
sult in favored classes of cases, either civil or criminal is not to be 
commended. It is a matter of regret, it seems to me, that the hold- 
ings of the courts should have made legislation on this subject ne- 
cessary. It is a matter of congratulation, therefore, that one 
American court has forestalled such piecemeal legislation by render- 
ing it entirely superfluous. The Supreme Court of Kansas®* had 
the courage and intelligence to repudiate the limitations and excep- 
tions which have become engrafted upon this sort of evidence. The 
action was by an executor to recover a balance claimed to be due to 
his decedent from the defendants. The plaintiff had offered the 





"Cal. C. C. P. 1872, Sec. 1870, par. 4; Mont. Rev. Code 1921 Sec. 10, 531 par. 4; 
Oregon Laws 1920, Sec. 727, par. 4; Porto Rico, Rev. St. & C. 1911, Sec. 1403, 
par. 4. 

@Mass. St. 1889 c. 100, Gen. L. 1920, c. 233, Sec. 64; Mo. St. 1907, p. 245, 
Rev. St. 1919, Sec. 4034. N. Y. St. 1875 ¢ 352, St. 1909, C. 66 Sec. 1, p. 85, C. 
Cr. Pr. Sec. 398a. Ohio St. 1910, p. 210, Gen Code Annot. 1921. Sec. 12,412 1. Pa. 
St. 1895, June 26, Dig. 1920 Sec. 10,361. 

*St. 1921, 230. 

“St. 1919, c. 29. 

"1914, Thurston v. Fritz, 91 Kan. 468, 138 Pac. 625. 
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dying declaration in writing and signed, of his decedent as to the 
civil matters in controversy. The trial court had rejected this evi- 
dence, as it was bound to do, if it had respect for current authority. 
The Supreme Court reversed the case for this reason in an opinion 
whose liberality and reasonableness commend it to careful consider- 
ation. After a review of the authorities, the court concedes that 
authority is against its reception, but adds: 


We are confronted with a restrictive rule of evidence commendable only 
for its age, its respectability resting solely upon a habit of judicial recog- 
nition, formed without reason and continued without justification. . . The doc- 
trine of stare decisis does not preclude a departure from precedent estab- 
lished by a series of decisions clearly erroneous, unless property complica- 
tions have resulted and a reversal would work a greater injury and in- 
justice than would ensue by following the rule. The tendency is toward 
the reception rather than the rejection of evidence, experience having shown 
that more harm results from its exclusion than from its admission. (Citing 
authorities). We hold that the declaration is competent, and upon another 
trial should be admitted. 


The court might have added that though the rule it overthrew was 
“commendable only for its age,” the rule adopted by the court was 
still more commendable for still greater age. One of the judges dis- 
sented, but solely on the ground that the change was too important 
to be made by the court—that it should be made by the legislature. 
This is, of course, apt to be the view taken by the courts. If this is 
so, it leads one irresistibly to the conclusion with which Mr. Wig- 
more concludes his discussion of this topic. 

“Its limitations are heresies of the last century, which have not 
even the sanction of antiquity. They should be wholly abolished by 
legislation.”** 

Howard L. Situ. 





“WicmMoreE ow Evipence Sec. 1436. 
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IMPOSSIBILITY OF PERFORMANCE DUE TO WAR 


THE ProsLtem oF IMPOSSIBILITY 


War affects not only the physical life on the one hand and the 
spiritual on the other, but the economic and business life of the com- 
munity. The production and distribution of things which people 
need, or, at least, which they desire, are sometimes interfered with 
by war, sometimes interrupted, and sometimes stopped short. The 
effect of war upon these phases of human activity is found at length 
in the adjudicated cases. At the one extreme, war may result in an 
order by the government forbidding the performance of certain con- 
tracts. At the other extreme it may merely increase the cost of 
performance to one of the parties, leaving him with a slighter profit 
than he expected, or with a loss where profit should have appeared. 
Between these two extremes come innumerable intermediate contracts 
affected in different and varying degrees by war. 

One form of the general problem is as follows. A and B have 
entered into a contract. War prevents A from performing in whole 
or in part. B loses; and, as a rule, A does not gain. Must A pay 
to B the loss which B has suffered by A’s failure to perform; or is 
the change of circumstances due to war a defense to A? If A has 
performed in part, but is unable to perform fully, can he recover 
the value of the performance which he has furnished, using the 
change of circumstances as an excuse for failure to furnish com- 
plete performance; or must A lose the value of such performance 
if he is in a jurisdiction in which a party who is in partial default 
cannot recover the value of the partial performance which he has 
furnished ? 

Another form of the problem is as follows. A and B have en- 
tered into a contract, the performance of which would have been 
advantageous to both. By reason of the outbreak of war A’s per- 
formance will be at a loss. Can A force B to assume this loss or 
to pay a part of it; or can A refuse to perform and use such change 
of circumstances as a defense? 

The outbreak of the War of 1914 affected almost every contract 
which had been made before the outbreak of the war, the perform- 
ance of which was to extend over any considerable period of time. 
Authorities which had been allowed to accumulate dust, on the theory 
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that wars of any magnitude were obsolete, and learning which had 
been forgotten quietly for much the same reason, were renovated, 
and were brought forward into the juristic line of battle to bear the 
attack of the many problems which were bound to arise from the 
sudden and unforeseen conditions into which the modern world was 
suddenly thrust." 

In considering the extent to which the war made performance of 
contracts impossible, it may be noted at the outset that it affected 
pre-existing contracts in several ways. Contracts which could be 
performed only by trading across what became the lines of war 
with a nation which had become a public enemy, could no longer be 
performed without a license from the government. Contracts, the 
performance of which required a citizen of one nation to furnish to 
the public enemy material of any sort which would enable him to 
carry on the war, could no longer be performed, since this would 
be giving aid and comfort to the enemy. 

In one sense, both of these classes of contracts may be said to 
have become impossible of performance. At the same time, they 
present comparatively few difficulties. The reasons for forbidding 
further performance are so clear and the consequences of continued 
performance would be so disastrous that the courts are practically 
unanimous as to the effect of war upon contracts of either of these 
classes. The real difficulty arises in contracts which can be per- 
formed without trading with the enemy or across the lines of war, 
the performance of which does not require either of the parties to 
aid the enemy ; but the performance of which nevertheless is forbid- 
den or restricted by the State. 

In approaching the solution of this subject, the Courts had a mass 
of common law authority upon impossibility in general; and they 
had some authority upon the effect of war in rendering the perform- 
ance of pre-existing contracts impossible. In working out the com- 
mon law doctrine of impossibility, the Courts had received the prin- 
ciples of Roman law to some extent; the more readily as, in the 
specific cases, the results that the Roman law had reached were the 
same as those which the common law had reached. 

_Unfurtanately the Courts had also attempted to explain impossi- 
bility of performance —. the theory that the contract contained an 








‘As many of the recent cases were decided in accordame -.1. woll_ree ized 
principles, and followed well-established precedents, the earlier cases w also 
be considered in part in this article. 
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implied condition to the effect that performance should continue to 
be possible ; a theory which, if it meant anything at all, could not be 
applied until the Courts had decided whether performance had be- 
come impossible and whether the fictitious implied condition had 
ever existed, or could be regarded as having been broken. 

It was also unfortunate that the English courts at the outbreak 
of the War of 1914 took the doctrine of the frustration of the ven- 
ture from the law of insurance and of carriers, and attempted to 
apply it to the solution of problems of impossibility growing out of 
the war.’ 

In this article no attempt will be made to discuss the abstract 
theories underlying the doctrine of impossibility or the reasoning 
to which the Courts have resorted to justify their results. An at- 
tempt will be made merely to set forth the concrete results reached 
by the courts of England and America in earlier wars, as well as in 
the present war. 

The cases may be grouped from a rather superficial aspect, into 
cases in which impossibility is due to requisitions and governmental 
preferences ; to those in which it is due to governmental orders for- 
bidding performance; to those in which it is due to embargo, de- 
tention and the like; to those in which it is due to danger of seizure 
as prize, contraband and the like; to those in which an increase in 
risk of personal injury affects the performance of contracts for per- 
sonal services ; and to those in which the war has increased the diffi- 
culty or expense of performance, without making performance im- 
possible, technically speaking. 


II 


REQUISITIONS AND GOVERNMENTAL PREFERENCES 


The performance of a contract between private individuals may 
be prevented, practically at least, by the act of the government in 
seizing such property under a requisition, or by assigning certain 
tasks to one of the parties and giving to such task a priority over 
existing contracts. In cases of this sort, the first question t!<« 
arises is whether the act of the government execuocs the party who 
is thus prevented from performing. frou! liability to the adversary 





«see Inc DEVELOPMENT OF THE DOCTRINE OF IMPOSSIBILITY OF PERFORMANCE, 18 
MicH1cgan Law Review 589. 
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party for damages; or, in other words, has such party broken the 
contract, or is such act of the government an impossibility which 
excuses him from liability to the other party? If this is treated as 
breach rather than impossibility, no further question of impossibility 
arises; but, if it is treated as impossibility, another question must 
then be answered; and that is whether the impossibility discharges 
the contract entirely, or whether it merely suspends its operation dur- 
ing the period of governmental interference, leaving it in full force 
and effect as soon as the governmental interference has ceased? 

In the war of 1914, most of the cases of requisition by the gov- 
ernment involved the requisition of vessels. It is generally assumed, 
without discussion, that the requisition of a vessel by its government 
excuses the owner from furnishing such vessel to the charterer dur- 
ing the period for which the government takes such vessel over.*® 

Whether requisition by the government, under which the govern- 
ment proposes to use the property for a limited period of time, dis- 
charges a prior contract which involves the sale or use of such 
property, as distinguished from suspending its operation, depends 
upon the relation, or the probable relation, between the length of time 
for which such contract was to run, and the time for which the 
government proposes to make use of such property.* 

This principle has been applied most frequently to cases in which 
a vessel has been chartered by its owner, and has then been taken by 
the government under requisition.® 

The courts have held that the charter of a vessel is not discharged, 
as a matter of law, by reason of the fact that the government has 
requisitioned such vessel.® 





’F, A. Tamplin Steamship Co. v. Anglo-American Petroleum Products Co., 
(1916] 2 A.C. 397, [affirming [1916] 1 K.B. 485 which affirmed [1915] 3 K.B. 668]; 
French Marine v. Compaigne Napolitaine D’Eclairage [1921] 2 A.C. 494; Anglo- 
Northern Co. v. Emlyn Jones, [1917] 2 K.B. 78; Dominion Coal Company v. 
Maskinonge Steamship Company, [1922] 2 K.B. 132; Earn Line Steamship Co. v. 
Sutherland Steamship Co., 254 Fed. 126; The Isle of Mull, 257 Fed. 798. 

‘F. A. Tamplin Steamship Co. v. Anglo Mexican Petroleum Products Co., [1916] 
2 A.C. 397, [affirming [1916] 1 K.B. 485 which affirmed [1915] 3 K.B. 668]; French 
Marine v. Compagnie Napolitaine D’Eclairage [1921] 2 A.C. 494; Anglo-Northern Co. 
v. Emlyn Jones, [1917] 2 K.B. 78; Earn Line Steamship Co. v. Sutherland Steam- 
ship Co. 254 Fed. 126. 

*F. A. Tamplin Steamship Co. v. Anglo-American Petroleum Products Co., [1916] 
2 A.C. 397, [affirming [1916] 1 K.B. 485 which affirmed [1915] 3 K.B. 668]; 
French Marine v. Compaigne Napolitaine D’Eclairage [1921] 2 A.C. 494; Anglo- 
Northern Co. v. Emlyn Jones, [1917] 2 K.B. 78; Dominion Coal Company v. 
Maskinonge Steamship Company, [1922] 2 K.B. 132; Earn Line Steamship Co. v. 
Sutherland Steamship Co., 254 Fed. 126. 
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A charter-party is not discharged by the requisition of the vessel 
by the Admiralty at a time at which the charter has from two years 
to four years to run.’ 

Under a charter which provided for certain payment per month 
for the use of the vessel, with a provision that payment at the con- 
tract rate should be made for the rest of the voyage if the vessel 
was on a voyage when the charter expired, the charterer made use 
of the vessel for six days after the charter expired, and it was then 
taken by the government on requisition. It was held that the char- 
terer was not discharged from his duty to pay to the owner the 
compensation for the entire month.® 

Where a vessel was chartered for sixty months, under a contract 
which gave the charterer the right to sublet such steamer to the ad- 
miralty for other purposes, and which contained an exception, among 
other things, of arrests and restraint of princes, it was held that the 
fact that the admiralty requisitioned such steamer as a transport 
three years before the termination of such contract and made use of 
it for seventeen months, and was still using it when the action was 
determined, did not operate as a discharge of the contract if the 
charterer wished to treat the contract as in force.® 

An additional ground for contending that there was such a 
change of circumstances as to terminate the original contract, was 
the fact that the vessel was built and chartered as a tank steamer, 
and that it was altered so as to fit it for transporting troops. This 
change in use, together with the alterations in the vessel necessary 
to fit it for such use, were held not to be such a change of circum- 





*F. A. Tamplin Steamship Co. v. Anglo-Mexican Petroleum Products Co., [1916] 
2 A.C. 397, [affirming [1916] 1 K.B. 485 which affirmed [1915] 3 K.B. 668]; 
French Marine vy. Compagnie Napolitaine D’Eclairage [1921] 2 A.C. 494; Modern 
Transport Co. v. Duneric Steamship Co., [1917] 1 K.B. 370, [affirming [1916] 
1 K.B. 726]; Chinese Engineering & Mining Co. v. Sale [1917] 2 K.B. 599; 
Dominion Coal Company v. Maskinonge Steamship Company, [1922] 2 K.B. 132. 

‘Chinese Engineering & Mining Co. v. Sale, [1917] 2 K.B. 599. 

‘French Marine v. Compagnie Napolitaine D’Eclairage [1921] 2 A.C. 494. [The 
charterer contended that he was liable only for the six days which he actually 
made use of the vessel.] 

*F. A. Tamplin Steamship Co. v. Anglo-Mexican Petroleum Products Co., [1916] 
2 A.C. 397. 

[In this case, however, the charterer was willing to treat the contract as in 
effect and to pay the amount provided for therein, and the owner was the party 
who contended that the contract was discharged. The charterer’s position was 
due to the fact that he was willing to accept the compensation paid by the 
admiralty and to continue the contract, while the owner’s position was due to 
the fact that he preferred to terminate the contract and deal directly with the 
admiralty.) 
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stances as to terminate the contract.*° The same result was reached 
in a similar case in which the compensation which was paid by the 
admiralty was less than the amount which B had agreed to pay A 
for the use of the vessel.1' The courts thus, very properly, refuse 
to distinguish between the cases in which the compensation paid by 
the government exceeds the rate to be paid by the charterer, and the 
cases in which it is less. , 

Where a vessel was chartered for seven years, and after three 
years the vessel was requisitioned by the government for a period of 
four months, and the next year, for a period of three months, it was 
held that the period of requisition was so short in comparison with 
the period for which the contract was to run that the contract was 
not discharged.’* The owner of the vessel, or his assignee, who re- 
ceived compensation from the government, was therefore liable to the 
charterer for the difference between the contract price and the amount 
paid by the government. 

If the period for which the vessel is taken by requisition equals or 
exceeds the remainder of the time for which the charter is to run, 
the requisition by the government operates as a discharge.’* The 
requisition of a vessel by the admiralty at a time at which the 
charter has about five months to run operates as a discharge, at 
least if it is understood that the vessel is requisitioned for the period 
of the war and if it is also understood that the war will probably 
last more than five months.’* A contract by which A chartered a 
vessel to B for twelve calendar months is held to be discharged by 
the requisition of such vessel by the admiralty at a time at which 
the charter has about four months to run.*® 





F, A. Tamplin Steamship Co. v. Anglo-Mexican Petroleum Products Co., [1916] 
2 A.C. 397, [affirming, [1916] 1 K.B. 485, which affirmed [1915] 3 K.B. 668.] 

“Modern Transport Co. v. Duneric Steamship Co., [1917] 1 K.B. 370, [affirming 
[1916] 1 K.B. 726]. 

“Dominion Coal Company v. Maskinonge Steamship Company, [1922] 2 K.B. 132. 

#%Anglo-Northern Co. v. Emlyn Jones, [1917] 2 K.B. 78; Countess of Warwick 
Steamship Co. v. Le Nickel Societe Anonyme, [1918] 1 K.B. 372; Texas Co. v. 
Hogarth Shipping Co., 256 U. S. 619, [affirming, Texas Co. v. Hogarth Shipping 
Co., 256 Fed. 375]; For the effect of the “restraint of princes” clause, see The 
Frankmere, 256 Fed. 819; The Claveresk, 264 Fed. 276, [affirming Earn Line S. S. 
Co. v. Sutherland S. S. Co., 254 Fed. 126]. 

“Countess of Warwick Steamship Co. v. Le Nickel Societe Anonyme, [1918] 
1 K.B. 372. 

®Anglo-Northern Co. v. Emlyn Jones, [1917] 2 K.B. 78. [In this case A 
sought to recover from B the compensation fixed by the contract, and B contended 
that the contract was discharged.) Anglo-Northern Co. v. Emlyn Jones, [1917] 
2 K.B. 78. 
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A contract by which a vessel is to be chartered for twelve months 
after it is delivered, and which gives to the charterers an option to 
terminate the contract if the vessel is not delivered by a specified 
time, is discharged by the requisition of such vessel by the admiralty 
before such time for delivery.*® 

A contract for the transportation of freight by a certain steam- 
ship is not discharged by the fact that the owner voluntarily char- 
ters such steamship to the government for use during the war.'’ 

The result of holding that a charter is not discharged by govern- 
mental requisition, is that the compensation which is paid by the 
government must be paid to the charterer if the vessel is used by 
the government for the purposes and in the manner prescribed by 
the charter.** If the government has paid the compensation to the 
owner of the vessel or to his assignee, the charterer may recover it 
from the party to whom it was paid.’® 

If the government uses the vessel outside of the limits fixed by 
the charter and for purposes for which it could not have been used 
under the charter, the government is evidently using the interest of 
the owner in part, as well as the interest of the charterer in part; 
and the compensation paid by the government must be apportioned 
between the owner and the charterer according to their respective 
interests.”° 

If the charter provides that the compensation to be paid for the 
vessel is to cease when the vessel is lost, the charterer is not entitled 
to compensation for the vessel which is paid by the government on 
the loss of the vessel.** 

Like principles apply where other kinds of property have been 





“Bank Line v. Capel [1919] A.C. 435. 

“Graves v. Miami Steamship Co., 61 N. Y. Supp. 115. It is said however, that 
such contract would have been discharged if the government had requisitioned 
such vessel. Graves & Miami Steamship Co., 61 N. Y. Supp. 115. 

“Earn Line Steamship Co. v. Sutherland Steamship Co. 254 Fed. 126, (affirmed 
The Claveresk 264 Fed. 276]; see also F. A. Tamplin Steamship Co. v. Anglo- 
Mexican Petroleum Products Co., [1916] 2 A.C. 397. 

“Dominion Coal Company v. Maskinonge Steamship Company, [1922] 2 K.B. 
132. 

*®Chinese Engineering & Mining Co. v. Sale, [1917] 2 K.B. 599. (A complete 
discussion of the rules for fixing the value of the respective interests, and for 
apportioning the compensation to be paid by the government, is found in this 
case.) 

™“London American Maritime Trading Co. v. Rio De Janeiro Tramway Light 
& Power Co., [1917] 2 K.B. 611. 
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requisitioned. If the government takes title by requisition, prior 
contracts of sale are discharged.”* 

The act of the United States government in taking possession and 
control of a railroad is a sufficient defense to a suit against the rail- 
road for the specific performance of a contract to transport goods.** 

Under a statute or valid executive order, which provides that com- 
pliance with the government order shall be obligatory and that such 
order shall take precedence over all other orders and contracts, a 
prior contract is discharged if a government order has been placed 
which takes up so much of the capacity of the manufacturing plant 
that performance of the prior contract is impracticable.** If the 
government actually places orders which have priority over pre- 
existing contracts, the fact that the seller signs a contract with the 
government for the performance of such order,”® or the fact that he 
seeks such action on the part of the government,”® does not prevent 
the operation of the doctrine of impossibility. 

Even if a government requisition may excuse one party for fail- 
ure to perform, the adversary party is not compelled to accept less 
than complete performance if he is unwilling so to do.?’ If the seller 
is able to deliver only part of the goods which he has agreed to de- 
liver because the government has taken all of the other space which 
was available for shipping, the buyer is not bound to accept the 
goods which the seller tenders.2* While the government preference 
may excuse the party in default, the adversary party cannot be com- 
pelled to accept performance where there has been a great delay.” 





2In re Shipton, Anderson & Co. [1915] 3 K.B. 676. [A contract for the sale 
of specific wheat is discharged by the fact that the government has requisitioned 
such wheat. In re Shipton [1915] 3 K.B. 676; see also, Cantiare San Rocco v. 
Clyde Shipbuilding and Engineering Company, [1924] A.C. 226; 

*Kneeland-Bigelow Co. v. Michigan Central Ry., 207 Mich. 546, 174 N.W. 605. 

*Roxford Knitting Co. v. Moore, 265 Fed. 171 11 A.L.R. 1415 [affirming Moore 
v. Roxford Knitting Co., 250 Fed. 278; certiorari refused Roxford Knitting Co., 
v. Moore, 253 U. S. 498]; Mawhinney v. Millbrook Woolen Mills, 231 N. Y¥. 290 
15 A.L.R. 1506 132 N.E. 93; Mawhinney, v. Millbrook Woolen Mills, 194 N. Y. S. 
780; For the Federal Statute see, 39 St. at L. 213 ¢ 134 § 120. 

*Roxford Knitting Co. v. Moore, 265 Fed. 177, 11 A.L.R. 1415 [affirming Moore 
v. Roxford Knitting Co., 250 Fed. 278; certiorari refused, Roxford Knitting Co. v. 
Moore, 253 U. S. 498]. 

*Mawhinney v. Millbrook Woolen Mills, 231 N. Y. 290, 15 A.L.R. 1506 132 N.E. 
93; Nitro Powder Co. v. Agency of Canadian Car & Foundry Co., 233 N.Y. 294, 135 
N.E. 507. 

™Prescott v. Powles, 113 Wash. 177 193 Pac. 680. 

*Prescott v. Powles, 113 Wash. 177, 193 Pac. 680 [Seller tendered about eighty 
per cent of the quantity fixed by the contract]. 

*Primos Chemical Co. v. Fulton Steel Corporation, 266 Fed. 945. 
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III 


GOVERNMENTAL ORDERS FORBIDDING PERFORMANCE OR REQUIRING 
LICENSE 


An order of the government which forbids performance of the 
contract, or of a material part thereof, or which interrupts perform- 
ance for the length of time which is considerable with reference to 
the length of time during which the contract is to be performed, 
operates as a discharge thereof, at least if the action is brought in 
the courts of the government which issued such order.*° 

A contract for the construction of certain reservoirs which was to 
extend over a period of six years, was terminated by order of the 
Ministry of Munitions, under the Defense of the Realm Acts and 
Regulations. The delay might well have lasted for years. Further- 
more the plant was sold by direction of the Ministry of Munitions. 
It was held that such acts of the government operated as a discharge 
of the contract and not merely as a suspension thereof.** 





“Metropolitan Water Board v. Dick, [1918] A.C. 119. [affirming, Metropolitan 
Water Board v. Dick, [1917] 2 K.B. 1; distinguishing, Tamplin Steamship Co. 
v. Anglo-Mexican Petroleum Products Co., [1916] 2 A.C. 397; and disapproving, 
Hadley v. Clarke, 8 T.R. 259). 

=J7t is admitted that the prosecution of the works became illegal in 
consequence of the action of the Minister of Munitions. It became illegal 
on February 21, 1916, and remains illegal at the present time. This is 
not a case of a short and temporary stoppage, but of a prohibition in 
consequence of war, which has already been in force for the greater part of two 
years, and will, according to all appearances, last as long as the war itself, as 
it was the result of the necessity of preventing the diversion to civil purposes of 
labour and material required for purposes immediately connected with the war. 
Condition 32 provides for cases in which the contractor has, in the opinion of 
the engineer, been unduly delayed or impeded in the completion of his contract 
by any of the causes therein enumerated or by any other causes, so that an 
extension of time was reasonable. Condition 32 does not cover the case in which 
the interruption is of such a character and duration that it vitally and funda- 
mentally changes the conditions of the contract, and could not possibly have been 
in the contemplation of the parties to the contract when it was made. 

“It was not disputed, as I understand the argument for the appelants, that in the 
case of a commercial contract, as for the sale of goods or agency, such a 
prohibition would have brought it to an end. It was sought to distinguish the 
present case on the ground that the contract was for the construction of works 
of a permanent character, which would last for a very long time, and that a 
delay, even of years, might be disregarded. This contention ingnores the fact that, 
though the work when constructed may last for centuries, the process of con- 
struction was to last for six years only. It is obvious that the whole character 
of such a contract for construction may be revolutionized by indefinite delay, 
such as that which has occurred in the present case, in consequence of the pro- 
hibition.” Metropolitan Water Board v. Dick, [1918] A.C. 119. [affirming Metro- 
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A contract which provides for supplying gas lamps, maintaining 
them in good condition and furnishing gas, is not discharged by a 
regulation which forbids the lighting of street lights until further 
order, since the remaining covenants of such contract may be per- 
formed.” 

A contract to sell rubber subject to the regulations of the United 
States government is discharged and not merely suspended by the 
act of the United States government in ordering a method of distri- 
bution which practically prevents the buyer from receiving any of 
the goods; and which, in fact, prevents delivery for more than a 
year.** 

A contract to deliver flour was discharged by subsequent regula- 
tions which fixed the price at a price different from that fixed by 
the contract and which limited the amount which could be deliv- 
ered, to an amount materially less than that provided for by the con- 
tract, so as to prevent the amount fixed by the contract from being 
delivered.™* 

A contract between persons who are domiciled in Great Britain 
for selling certain articles to be delivered in another country is re- 
garded by the English courts as discharged by a regulation made by 
the government which forbids the sale of such articles as war ma- 
terial, although by the terms of the contract it could have been per- 
formed by shipping such articles from any country.* A different 
result might be reached if the action were brought before the courts 
of another nation. A contract by one who is domiciled in Canada 
for the sale of certain articles, which does not provide that such 
articles shall be shipped from Canada, is not discharged by the fact 
that the Canadian government has forbidden the export of such 
articles.** 





politan Water Board v. Dick [1917] 2 K.B. 1] [In this case the contractor 
contented that the contract was discharged, while the public board for which 
the reservoirs were being constructed claimed that it was merely suspended. 
It was held that the contractor was not bound to take the chance which 
would be involved in requiring him to assemble a new plant at the end 
of the war, and to proceed with the performance of the contract that indefinite 
time in the future.] 

®Leiston Gas Co. v. Leiston-Cum-Sizewell Urban District Council, [1916] 2 K.B. 
428. 

*Edward Maurer Co. v. Tubeless Tire Co., 272 Fed. 990. 

“Lawrenceburg Roller Mills Co. v. Jones, 204 Ala. 59, 85 So. 719. [Amount 
reduced from 1500 barrels to 500 barrels: price reduced from $12 a barrel to 
$10.90 a barrel. Seller refused to deliver any.] 

“Anglo-Russian Merchant Traders v. Batt [1917] 2 K.B. 679. 
“Thompson & Stacy Co. v. Evans, 100 Wash. 277, 170 Pac. 578. 
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A contract to export goods which cannot be exported at the time 
without a special license is construed as if there were an express 
condition that such license should first be obtained ; and accordingly, 
no liability exists if the party who is unable to perform has used 
reasonable diligence and care to procure such license.*’ If a pro- 
vision in the charter partly requires the cargo to be consigned to 
the Netherlands Overseas Trust, and if the cargoes consigned to 
such trust with the consent of such trust will be permitted by British 
cruisers to proceed, such provision will be construed as requiring the 
assent of the Netherlands Overseas Trust as a condition precedent ; 
and if such consent cannot be obtained, the contract is discharged.** 

The party who sets up, as a defense, the necessity of securing a 
permit or a license, must show that he has acted in good faith in at- 
tempting to secure such permit or license.*® If he has not applied 
for a permit,*® or if he has deliberately delayed performance with 
the intention of having his license refused, after he has applied there- 
for,*’ inability to get a license is not an excuse. 

If one of the parties has, by the terms of the contract, assumed 
the risk of securing a license or permit, his failure to secure it 
amounts to breach.*? 

Whether the federal food administration act was intended to oper- 
ate retroactively to the extent of preventing performance of pre- 
existing contracts is a question upon which there has been some 
conflict of authority. It has been held that it was not intended to 
affect the performance of prior contracts; and that it did not have 
such effect.** If the contract was, by its terms, subject to govern- 
ment food control regulations, it was subject to orders made after 
such contract as well as to orders made before.** A contract to 
pay for removing refuse which was a by-product of the operation 
of a distillery was held not to be discharged by the provisions of the 





*Anglo-Russian Merchants Traders v. Batt [1917] 2 K.B. 679. 

*The Malcolm Baxter, Jr., 253 Fed. 486. 

*Mertens v. Home Freeholds Co. [1921] 2 K.B. 526; Ingram Day Lumber Co. v. 
Kola Lumber Co., 122 Miss. 632, 84 So. 693; Washington Manufacturing Co. v. 
Midland Lumber Co., 113 Wash. 593, 194 Pac. 777. 

“Ingram Day Lumber Co. v. Kola Lumber Co., 122 Miss. 632, 84 So. 693. 

“Mertens v. Home Freeholds Co. [1921] 2 K.B. 526. 

“Empire Lumber Co. v. Parshelsky Bros., 194 N. Y. S. 670. [The purchaser 
of twelve cars of lumber agreed to secure permits to have the cars moved. After 
a delay of a month he was able to seeure permits for only three cars. Such 
failure was held to justify the seller as treating the contract as discharged.] 
®J. C. Lysle Mill Co. v. Sharpe, (Mo. App.) 207 S.W. 72. 
“Lawrenceburg Roller Mills Co. v. Jones, 204 Ala. 59, 85 So. 719. 


























IMPOSSIBILITY OF PERFORMANCE DUE TO WAR 22) 


food control act which forbade the producticn of distilled spirits 
for beverage purposes, if it was not shown that the distillery could 
be operated to produce distilled spirits for other purposes; or, at 
least, that the parties, when they entered into the contract, intended 
to provide only for the operation of the distillery to make distilled 
spirits for beverage purposes.*® If the restrictions upon the use of 
food and the like prevent the seller from delivering the quantity 
which he has contracted to deliver, but he delivers all that the gov- 
ernment regulations permit, and the buyer accepts all that is offered, 
the buyer must pay for the goods which he has received; and he 
cannot set up a counterclaim for damages for failure to deliver the 
remainder of such goods.** 


IV 
EMBARGO, DETENTION, ETC. 


In determining the effect of an embargo, detention of vessels, and 
the like, the courts have frequently made a distinction between a 
domestic embargo, that is, an embargo which is imposed by the coun- 
try before whose courts the action is brought, and a foreign embargo, 
that is, an embargo which is imposed by some other country. A do- 
mestic embargo or detention operates as a suspension of the contract 
or as a discharge thereof ;*7 and the question which is generally pre- 
sented, apart from the question of the existence and extent of the 
embargo, is whether the embargo discharges the contract, or merely 
suspends it. It is said that an embargo does not necessarily operate 
as a discharge of a contract whose performance it renders legally 
impossible for the time being; but that it may merely suspend the 
time for the performance thereof.** An embargo, the time of which 
is not fixed by the guvernment and which therefore may continue 
indefinitely, is, nevertheless, said to suspend a contract for the 
trausportation or delivery of goods and not to discharge such con- 
tract.*° 





“Eminence Distillery Co. v. Fremd, 191 Ky. 191, 229 S.W. 369. 
*Jersey Ice Cream Co. v. Banner Cone Co., 204 Ala. 532, 86 So. 382. 
“Millar v. Taylor, [1916] 1 K.B. 402; Allanwilde Transport Corporation v. 
Vacuum Gil Co., 248 U. S. 377; International Piper Co. v. Gracie D. Chambers 
248 U. S. 387. 
“Millar v. Taylor, [1916] 1 K.B. 402. 
“Hadley v. Clarke, 8 T. R. 259; Baylies v. Fettyplace, 7 Mass. 325. 
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A contract for the transportation of goods to a port of another 
country is said to be suspended and not discharged by an order of 
council which forbids such shipment, although such embargo is not 
lifted for two years.*° A contract for the sale of goods to be ex- 
ported from England, is held not to be discharged by a civil embargo 
placed on such export, where the embargo was dissolved ten days 
after it was imposed, and before the expiration of the time within 
which such goods were to be furnished.®' This result was reached 
upon the theory that the embargo was intended evidently to be tem- 
porary, and that the manufacturer should have waited a reasonable 
time before he could elect to treat the contract as discharged.* 

If the contract calis for the delivery of a certain article, f.o.b. at 
a German port, it is held not to be discharged by an embargo upon 
the export of such article, since the embargo may prove to be tem- 
porary or the buyer may be willing to accept delivery at a ware- 
house.** If an embargo is laid upon vessels belonging to another 
country by way of reprisal, such a contract discharges the liability 
of a citizen of the country which laid the embargo, for damages due 
to his inability to make use of the vessels.** Any other rule would 
result in transferring the loss arising from the inability to use the 
vessel from the subject of the other country to the subject of the 
country which has imposed the embargo.** For like reasons, a for- 
eigner cannot recover on a policy of insurance for loss due to an 
embargo which was laid by his own sovereign." 

A foreign embargo, on the other hand, is held not to suspend or 
discharge a contract.** A contract for the sale of an article which 
was to be delivered at a German port, either on board a vessel or at 
a certain warehouse, at the option of the buyer, was held to be valid, 
although the German government had placed an embargo on the 
export of such an article and although the seller did not know that 
such embargo had been imposed.** 

A contract to carry goods is not discharged by the fact that the 





*®Hadley v. Clarke, 8 T. R. 259. 
“Millar v. Taylor, [1916] 1 K.B. 402. 
"Millar v. Taylor, [1916] 1 K.B. 402. 
“Jager v. Tolme, [1916] 1 K.B. 939. 
“Touteng v. Hubbard, 3 Bos. & Pul. 291 [English Embargo on Swedish Vessels.] 
STouteng v. Hubbard, 3 Bos. & Pul. 127. 
“Conway v. Gray, 10 East, 536. 
*‘Krulewitch v. National Importing & Trading Co., 195 App. Div. 544, 186 N. Y. 
Supp. 838. 
®Smith v. Becker, [1916] 2 Ch. 86. 
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outbreak of war is imminent and that the owner of the vessel will 
be subject to an embargo, as being in a hostile port, if it waits to 
load a full cargo." If a British vessel was in a German port when 
war broke out between England and Germany and such vessel was 
detained and the seamen were later imprisoned, such detention of 
the vessel made the further performance of the contract of employ- 
ment impossible,°° and the wages of the seamen ceased at the time 
at which such impossibility began.* 

Even if an embargo operates as a suspension or discharge of the 
contract, it is not equivalent to performance,® since impossibility is 
not performance, although it may discharge the parties to the con- 
tract from the consequences of breach. The fact that a vessel is kept 
from sailing by an embargo does not prevent such failure to sail 
within the time limited from being a breach of a warranty that it 
shall sail within such period.** 

A contract to transport certain passengers is discharged by the 
fact that members of the crew have been mobilized, that the govern- 
ment has imposed restrictions upon the sailing of vessels, and that 
the government has taken over the coal supply. 

A delay in sailing, for an indefinite period, although not amounting 
to an embargo, will operate as a discharge of a charter, and not 
merely as a suspension thereof.® 

A contract for the sale of goods, which, by its terms, were to be 
delivered as soon as it should become possible to secure the necessary 
transportation, is discharged, and not merely suspended, by the ex- 
istence of conditions which delay performance beyond a reasonable 
time.* 





Atkinson v. Ritchie, 10 East 530. 

“Horlock v. Beal, [1916] A.C. 486. [distinguishing, Hadley v. Clarke (1799) 
8 T. R. 259; and Beal v. Thompson (1804) 4 East, 546; and reversing [1915] 
3 K.B. 627.] 

*“Horlock v. Beal, [1916] A.C. 486. (distinguishing, Hadley v. Clarke (1799) 
8 T. R. 259; and Beale v. Thompson (1804) 4 East, 546; and reversing [1915] 
3 K.B. 627.] (of the judges who held that these facts amounted to an impos- 
sibility which discharged the contract, the majority held that the impossibility 
began when the vessel was detained; and the minority held that it began when 
the crew was imprisoned.) 

©@Hore v. Whitmore, 2 Cowp. 784. 

“Hore v. Whitmore, 2 Cowp. 784. 

“Foster v. Compagnie Francaise de Navigation a Vapeur, 237 Fed. 858. 

*Allanwilde Transport Corporation v. Vacuum Oil Co., 248 U. S. 377; Inter- 
national Piper Co. v. Gracie D. Chambers, 248 U. S. 387. 

“Black & Yates v. Negros-Philippine Lumber Co., Wyom. 231 Pac. 398 [The 
transporation of mahogany from the Philippine Islands to New York was delayed 
for three years by reason of the war and the condition which followed it.] 
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Vv 


PROBABLE SEIZURE AS PRIZE, BLOCKADE-RUNNER, CONTRABAND, 
Etc. 


If a contract for transportation of goods, and the like, has been 
made before the outbreak of war, and the subsequent outbreak of 
war greatly increases the risk to such vessel, goods, and the like, does 
such increase in risk discharge or suspend the contract? On this 
point there has been some conflict of judicial decision. The weight 
of authority, apparently, treats such increase in risk, especially if 
immediate and imminent, as a discharge. If a vessel has started on 
a voyage before the actual or threatened outbreak of war, the fact 
that war has broken out or has become imminent and that the vessel 
may be seized as a prize at the port of her destination, justifies the 
vessel in returning to a neutral port, instead of proceeding on the 
voyage.*’ 

A German vessel which sailed from an American port on the day 
that Austria declared war on Servia, is justified in returning to an 
American port without completing her voyage on learning that war 
would probably follow between Germany and Great Britain, and 
that such vessel would be seized as a prize when she attempted to 
deliver her cargo at the English port to which it was consigned.®* 
Under a contract between an English shipper and the owners of a 
German vessel for transporting goods to Canada and return, the 
owners are not liable for delay due to the fact that, at the outbreak 
of war between Germany and France, the captain of the vessel put 
into a neutral port to avoid the risk of capture by French cruisers.®® 

In other cases it is held that a contract which is made before the 
outbreak of war is not discharged because of the greater hazards 
and risks which are due thereto."° These cases, it may be added, 





“The Teutonia, L.R. 4 P.C. 171; Nobel’s Explosives Co. v. Jenkins, [1896] 
2 Q. B. 326; The Kronprinzessin Cecilie, 244 U. S. 12, [reversing, The Kronprinzes- 
sin Cecilie, 238 Fed. 668.] 

®The Kronprinzessin Cecilie, 244 U. S. 12, [reversing, The Kronprinzessin 
Cecilie, 238 Fed. 668.] 

“Anderson v. San Roman, L.R. 5 P.C. 301 (In this case it was shown that at 
least five French cruisers were lying for a considerable length of time off the 
neutral port in which such vessel had taken refuge.) 

*Luckenbach S. S. Co. v. W. R. Grace & Co., 267 Fed. 676 [affirming W. R. 
Grace & Co. v. Luckenbach S. S. Co., 258 Fed. 49, and 248 Fed. 953. Certiorari 
denied, Luckenbach S. S. Co. v. W. R. Grace & Co., 254 re S. 644]; Piaggio v. 
Sommerville, 119 Miss. 6, 80 So. 342. 

















re 





IMPOSSIBILITY OF PERFORMANCE DUE TO WAR 225 


may be distinguished from most of those in which the opposite view 
is expressed, since the increase in risk is not as immediate or immi- 
nent as in the foregoing cases. A contract to import goods from 
South America is not discharged by the outbreak of war with Ger- 
many.” 

A contract, made before the United States entered the war, for 
chartering a vessel is not discharged because of the fact that sub- 
marine warfare has assumed such proportions that there is consid- 
erable danger of the destruction of the vessel by submarines, at least 
as long as commerce is carried on in spite of submarine warfare.”* 
A charter made after the outbreak of the war is broken by the re- 
fusal of the crew to take the vessel to a point indicated by the char- 
terer because they are afraid of submarines.’* A contract which re- 
serves an option to cancel when hostilities make it improvident for 
the vessels to sail may be terminated on notice, after such trans- 
portation company has lost some of its vessels.” 

The fact that the performance of a contract involves the danger 
of seizure of property by military authorities is held not to operate 
as a discharge of the contract.’ 

A contract for chartering a vessel to proceed to a certain port is 
discharged by the fact that such port has been blockaded, if the 
blockade is effective; at least if it continues for such time as to pre- 
vent performance in accordance with the intention of the parties.’® 
Blockade has, however, been held to suspend a contract for trans- 
porting goods from such port, and not to discharge it.*7 A contract 
to transport goods to a certain port is not discharged by the fact 
that a blockade of such port is declared, if such blockade is not 
effective."* For the purpose of international law, however, a block- 
ade which is not effective is not recognized as having any legal 
effect. 





“Luckenbach S. S. Co. v. W. R. Grace & Co., 267 Fed. 676 [affirming W. R. 
Grace & Co. v. Luckenbach S. S. Co., 258 Fed. 49, and 248 Fed. 953. Certiorari 
denied, Luckenbach S.S. Co. v. W. R. Grace & Co., 254 U. S. 644.] 

"Piaggio v. Somerville, 119 Miss. 6, 80 So. 342. 

®Elliott Steam Tug Co. v. John Payne & Co. [1920] 2 K.B. 693. 

“Compagnie de Trefileries & Laminoirs du Havre v. France & Canada S. S. Co., 
183 N. Y. Sup. 169. 

“Elsey v. Stamps, 78 Tenn. (10 Lea.) 709 (a contract for the delivery of 
whiskey.) 

“The Tutels, 6 C. Rob. 177. 

“Palmer v. Lorillard, 16 Johns. (N. Y.) 348; Ogden v. Barker, 18 Johns, (N. Y.) 


87 


“Galfour v. Portland & Asiatic Steamship Co., 167 Fed. 1010. 
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The owner of a vessel on which goods have been placed before the 
outbreak of the war is not bound to attempt to perform the contract 
after war has broken out and such goods have been declared con- 
traband.’® If such articles have been declared contraband by a for- 
mal decree, the carrier is not bound to rely upon oral declarations of 
the belligerent power to the contrary, nor upon its orders to its 
naval officers.*° He is not liable in damages, therefore, because of 
his conduct in unloading such contraband at a neutral port and con- 
tinuing his voyage.** 


VI 
INCREASE IN RisK AS AFFECTING EMPLOYMENT CONTRACTS 


A contract for rendering service as seamen, which is not made in 
anticipation of war risks does not oblige such seamen to undertake 
war risks.** The term “war risk” in this sense includes not only risks 
of capture,** but also risk to life from mines and the like.** 

The action of the owner or charterer of the vessel in incurring such 
additional risks, may not only operate to discharge the contract if 
the seamen elect, but it may also amount of breach.** Accordingly, 
if seamen sign for a voyage which does not involve war risks, and 
contraband is taken on board, as a result of which the vessel is cap- 
tured and the seamen are detained, they are entitled to compensation 
up to the time that they arrive at their home port, together with dam- 
ages for breach of the contract.** A seaman who has agreed in time 
of peace to serve on a voyage to deliver a war vessel to the country 
which has purchased it, is justified in refusing to perform further, on 
the outbreak of war between the government which has purchased 
such vessel and another foreign government.** Such war, further- 





"The Styria, 186 U. S. 1, 46 L. ed. 1027. (modifying, The Styria, 101 Fed. 728.] 
©The Styria, 186 U. S. 1, 46 L. ed. 1027. [modifying, The Styria, 101 Fed. 728.] 
"The Styria, 186 U. S. 1, 46 L. ed. 1027. [modifying, The Styria, 101 Fed. 728.] 
"Palace Shipping Co. v. Caine, [1907] A. C. 386; O’Niel v. Armstrong, [1895] 2 
Q. B. 418; Liston v. The Carpathian, [1915] 2 K.B. 42; Burton v. Pinkerton, L.R. 
2 Exch. 340; The Epsom, 227 Fed. 158. 
‘Palace Shipping Co. v. Caine, [1907] A.C. 386; Liston v. The Carpathian, [1915] 
2 K.B. 42. 
“Liston v. The Carpathian, [1915] 2 K.B. 42. 
“Austin Friars Steam Shipping Co. v. Strack, [1905] 2 K.B. 315. 
Austin Friars Steam Shipping Co. v. Strack, [1905] 2 K.B. 315. 
*O0’Niel v. Armstrong, [1895] 2 Q. B. 418. 
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more, operates as breach; and such seaman may recover compensa- 
tion for the entire voyage, although he left the vessel at an interme- 
diate port on learning that war had broken out.** In this case, how- 
ever, the seasman incurred, not only the risks of war, but also dan- 
ger of prosecution by his own government under the Foreign En- 
listment Act.*® 


VII 
DIFFICULTY OR EXPENSE DUE TO War 


Unforeseen difficulty or expense in the performance of a contract 
is not of itself impossibility of performance so as to operate as a 
discharge ; although it has been suggested that there may be such an 
increase in expense or difficulty as to make the contract not only 
unprofitable, but also impossible from a practical standpoint, and 
that the law will recognize and adopt the view which persons gen- 
erally would take of the effect of such circumstances. 

This principle of impossibility in general applies to impossibility 
which is due to the outbreak of war; and within reasonable limits, 
at least, an increase which is due to the war, does not of itself operate 
as a discharge.*° 

A contract, made before the outbreak of the war, to deliver mag- 
nesium chloride at a certain price, was not discharged by the out- 
break of the war which stopped the importation of such article from 
Germany, and which thus caused an increase in price, amounting to 
about sixteen per cent.*' A contract which was made before the war 
to deliver a certain quantity of Finland birch in England, was held not 
to be discharged by the outbreak of the war which made it practically 
impossible to import such timber during the war,®? at least if it 





80’Niel v. Armstrong, (18¥dj 4 Wy. wv. +210. 

8%0’Niel v. Armstrong, [1895] 2 Q. B. 418. 

*“Tennants vy. Wilson, [1917] A.C. 495. [affirming, Wilson v. Tennants, 110171 
1 K.B. 208.]; (not affected on this point by reversal in Tennants v. Wilson, [1917] 
A.C. 495.); Blackburn Bobbin Co. v. Allen, [1918] 2 K.B. 467, 3 A.L.R. 11. 
(affirming, [1918] 1 K.B. 540.]; Columbus Railway, Power & Light Co. v. Columbus, 
249 U. S. 399, [affirming, 253 Fed. 499.]; London & Lancashire Indemnity Co. of 
America v. Board of Commissioners of Columbiana County, 107 O. S. 51, 140 N.E. 
672; Commonwealth v. Bader, 271 Pa. 308, 114 Atl. 266; Commonwealth v. Neff, 
271 Pa. 312, 114 Atl. 267. 

“Tennants v. Wilson, [1917] A.C. 495; [affirming, Wilson v. Tennants, [1917] 
1 K.B. 208.], [not affected on this point by reversal in Tennants v.Wilson, [1917] 
A.C. 495.] 
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was not shown that the purchaser knew that such timber was not 
carried in stock in England and that the practice was to load such 
timber into vessels at Finnish ports for direct transportation to Eng- 
land.** A contract for the transportation of goods by sea is not 
discharged by the outbreak of war if the ports to which goods are 
to be carried are not blockaded, although as a result of the war the 
insurance rates increase heavily and although the usual means by 
which payment is made for goods, cannot be employed.** A contract 
by which a street railway company agrees to furnish transportation 
and the like, is not discharged by the fact that owing to war condi- 
tions and especially to an award of the war labor board, the wages of 
the employes and the cost of material are such that the rates of com- 
pensation fixed by the contract are very inadequate,®* at least if it is 
not shown that the compensation for the entire period of the contract 
will be inadequate.*® Difficulty and expense in performing a con- 
tract to construct a public road, due to increase in labor, scarcity of 
material, and the like, as a result of war, do not discharge such con- 
tract.” 

A contract to furnish electricity is not discharged because of the 
fact that insulators of the type which had been used could not be 
obtained to replace broken ones, since part of the material came 
from Germany and because it took considerable time to procure a 
different and suitable kind of insulator.** 

In the absence of a specific agreement to the contrary, a contract 
to carry and transmit cable messages is not discharged because of the 
outbreak of war which interferes with the regularity of such ser- 
vice.*® 

While recognizing the rule that increase in cost of production does 
not amount to impossibility, the court has construed a contract so as 





“Blackburn Bobbin Co. v. Allen, [1918] 2 K.B. 467, 3 A.L.R. 11. [affirming, 
11918) 1 K.B. 540.) 
Blackburn Bobbin Co. v. Allen. 119121 9 uw. ser, o au.m. 11. [affirming, 


{1918} 1 K.B. 540.1 
MPn~-~9s, Withy & Co. v. Miller, 232 Fed. 186. 


“Columbus Railway, Power & Light Co. v. Columbus, 249 U. S. 399, [affirming, 
253 Fed. 499.) 

“Columbus Railway, Power & Light Co. v. Columbus, 249 U. S. 399, L. ed. 
[affirming, 253 Fed. 499.) 

“London & Lancashire Indemnity Co. of America v. Board of Commissioners of 
Columbiana County, 107 O. S. 51, 140 N.E. 672; Commonwealth v. Bader, 271 Pa. 
308, 114 Atl. 266. 

“Coal District Power Co. v. Katy Coal Co., 141 Ark. 337, 217 S.W. 449. 

"Commercial Cable Co. v. Philipp Bauer Co., 169 N. Y. Supp. 450, [reversing, 
165 N. Y. Supp. 399.) 
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to provide for the manufacture of the article in question from the 
material from which the parties had undoubtedly expected that it 
should be manufactured and it then held that if the manufacturer 
made every reasonable effort to secure the raw material and if he 
was ready to pay any reasonable sum necessary to obtain it, the fact 
that he could not obtain the raw material operated as a discharge of 
his contract.’ 


DEVELOPMENT OF THE DOCTRINE OF IMPOSSIBILITY 


The cases which have arisen out of the war of 1914 have given 
us little that is new upon the problems of impossibility of performance 
due to war. They have made our ideas upon the effect of govern- 
mental requisitions and preferences somewhat clearer; and whether 
or not they have made our ideas any clearer as to the facts which 
suspend the operation of a contract as distinguished from those which 
discharge it entirely, they have, at least, given us food for thought. 
They have brought out into sharper relief, the theory that impossi- 
bility, in order to discharge the contract or to suspend it, must affect 
some vital or material part thereof and that the impossibility may 
have no effect upon a contract, if it relates to some relatively im- 
material part of it, except to discharge one of the parties from the 
duty of paying for a part of the performance which he did not receive. 

If it was not clear before, that difficulty or increase in cost of 
production is not impossibility, it is clear now. 

The most marked effect of the cases which arose out of the war 
of 1914, upon any of the problems of impossibility of performance 
due to war, has been upon the fundamental doctrine of performance 
itself. Befcre the war of 1914, cases of impossibility were ex- 
plained, sometimes upon the theory of impossibility; and sometimes 
upon the theory that the contract contained an implied condition as 
a result of which the happening of the facts in question discharged 
the contract This last explanation was evidently a fiction; since 
the doctrine of impossibility arises only where the parties have made 
no provision with reference to the consequences of the subsequent 
facts which are claimed to have made performance impossible. If 
they have provided for such contingency in their contract, effect ‘s 





Davison Chemical Co. v. Baugh Chemical Co., 133 Md. 203, 3 A.L.R. 1, 104 Atl. 
404. 
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given thereto and the doctrine of impossibility is not invoked. At 
the same time, while a useless, and sometimes harmful fiction—harm- 
ful because it suggested that the parties had actually intended the 
consequences of impossibility which the courts had worked out 
without regard to their intention—but little harm followed from its 
use. It was generally understood that the doctrine of impossibility 
had to be resorted to to determine whether the facts which had arisen 
operated as a discharge of the contract; and it was only after the 
courts had found, from the application of the doctrine of impossi- 
bility, that the contract was discharged, that they invoked the theory 
of the implied condition to justify the result. 

The English courts had made use of the doctrine of the “frustra- 
tion of the venture” in cases in which the construction of the contract 
was involved rather than a question of impossibility. A contract 
to deliver goods at Hamburg “restraints of princes and rulers . . 
always excepted” was held to be discharged and not merely sus- 
pended by the outbreak of war between Germany and France as a 
result of which the port of Hamburg was blockaded. It was held 
that the contract contemplated a commercial venture within a rea- 
sonable time and that the object of the contract was frustrated by 
the blockade, although it might be possible to deliver the goods at 
Hamburg at sometime in the remote future.’® 

An insurance policy covering loss of freight by perils of the seas 
was held to cover loss due to the stranding of the vessel which could 
not be repaired for several months; on the theory that the contract 
contemplated a venture which was to be carried out immediately or 
in a reasonable time, and which was frustrated by the facts which 
had occurred.’ 

In a context of this sort, the phrase “frustration of the venture” 
is not misleading, and, if useful, no objection can be found to em- 
ploying it. The parties have made provision for a commercial ven- 
ture in their contract and the courts are bound to determine whether 
the venture can be carried out in accordance with the intention of the 
parties or whether it has been frustrated. 

Unfortunately, when cases of impossibility due to war began to 
come up in the war of 1914, the courts attempted to solve such cases 





MGeipel v. Smith, L.R. 7 Q. B. D. 404. 
Jackson v. Union Marine Ins. Co., L.R. 10 C.P. 125. 
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by an extension of the doctrine of frustration of the venture.?®* 

As actually applied to cases of impossibility due to war, this doc- 
trine meant that the contract was discharged if the impossibility af- 
fected a material or vital part thereof, so that the performance of the 
remaining covenants would not give to the adversary party even 
substantially the performance for which he had bargained. The 
effect of the doctrine upon the specific cases has therefore not been 
marked. The practical difficulty is that here again we have the sug- 
gestion that impossibility is a matter of the intention of the parties; 
and that it can be worked out by principles which determine construc- 
tion. This is as misleading as the theory of the implied condition. 
Unless it is recognized as a fiction it will produce serious confusion 
in the law of impossibility. If it is recognized as a fiction, the best 
thing that can happen will be to discard it as unnecessary; and the 
next best thing will be to understand its nature as a fiction so clearly 
that it may merely be useless and not positively misleading. 


IMPOSSIBILITY OF PERFORMANCE DUE TO War 





%8F, A. Tamplin Steamship Co. v. Anglo-Mexican Petroleum Products Co., [1916] 
2 A.C. 397; French Marine v. Compagnie Napolitaine D’Eclairage [1921] 2 A.C. 
494; Embirico’s v. Reid, [1914] 3 K.B. 45; Millar v. Taylor [1916] 1 K.B. 402; 
Leiston Gas Co. vy. Leiston-Cum-Sizewell Urban District Council, [1916] 2 K.B. 
428; Scottish Navigation Co. v. Souter, [1917] 1 K.B. 222 [reversing [1916] 1 K.B. 
675 and [1916] 1 K.B. 429]; Anglo-Northern Trading Co. v. Jones, [1917] 2 K.B. 78. 
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Power to ALTER ANTE-NupTIAL AGREEMENTS OR TO MAKE Post-NuPTIAL 
AGREEMENTS—When elderly people wish to marry, it happens frequently that 
they do not desire the change in their property rights which the marriage con- 
tract would produce. To prevent changes in property rights, such as dower 
and courtesy, they cam make a contract or a marriage settlement before the 
marriage. The right to make such ante-nuptial agreements existed before sec- 
tion 2167-2171 Wisconsin Stat., and the right was not taken away by those 
statutes. Section 2167 which permits jointures does not conflict with the 
right to make ante-nuptial contracts. Biebelhausen v. Biebelhausen, 15 Wis. 
365, 150 N.W. 516. 

Although ante-nuptial agreements were favored by the law in Wisconsin, 
when the marriage was solemnized, the husband and wife could not modify 
the agreement. Deller v. Deller, 141 Wis. 255, 124 N.W. 278. No case in 
Wisconsin can be found which has recognized post-nuptial agreements. In 
Deller vy. Deller, supra, the agreement had been drawn imperfectly before 
the marriage, and later the husband and wife attempted to explain the con- 
tract in a supplementary agreement. The counsel for both parties and the 
court disregarded the post-nuptial explanation or supplement, it being con- 
ceded the husband and wife could not establish contractual relations. A 
post-nuptial agreement reducing to writing an ante-nuptial agreement is void. 
Rousell v. Barber, 142 Wis. 304. The court said, “How a void agreement 
which had no vitality whatever (void because of the statute of frauds) can 
be brought into force and vigor by another agreement made by the parties 
after they are disqualified to make the one which is void is not easy to under- 
stand.” See also Oeson v. Oeson, 157 Wis. 255, 157 N.W. 62. A modifica- 
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tion of a contract requires the same essentials as a new contract. Plainly the 
husband and wife cannot contract. 

The reason for the rule is the common law. The husband and wife became 
one, and the husband was the one—a contract cannot be made by one alone. 
See First Wisconsin National Bank v. Jahn, 179 Wis. 117, and volume 8, 
number 3, Marquette Law Review, page 152. The common law status of 
women was changed in Wisconsin in 1850, by the Married Woman’s Property 
Act, chapter 44, Laws of 1850. This law removed the common law disability 
of woman with regard to her separate property. Subsequent legislation made 
women more and more the equal of men. Section 6.015 Wis. Stat., 1923, which 
became law on July 15, 1921, has, I think, given women equal right with 
men. The law provides: “(1) Women shall have the same rights under 
the law as men in the exercise of suffrage, FREEDOM OF CONTRACT, 
choice of residence for voting purposes, jury service, holding office, holding 
and conveying property, care and custody of children, and in all other re- 
spects. The various courts, executive and administrative officers shall con- 
strue the statutes where the masculine gender is used to include the feminine 
gender unless such construction will deny to females the special protection and 
privileges which they now enjoy for the general welfare. The courts, execu- 
tive and administrative officers shall make all necessary rules and provisions 
to carry out the intent and purpose of this statute. (2) Any woman drawn to 
serve as a juror upon her request to the presiding judge or magistrate, before 
the commencement of the trial or hearing, shall be excused from the panel 
or venire.” 

This law has been construed in the case of First Wisconsin National Bank 
v Jahn, 179 Wis. 117, in which the court affirmed an order holding a married 
woman as a surety. The court held the statute applies to married and un- 
married women, and the former inability of women to contract was held not 
a privilege and an immunity but a disability. 

From the statute and the case interpreting it, it seems the rights and lia- 
bilities of women to contract are now the same as those of a man. Her dis- 
ability having been removed, a woman ought to have power to contract with 
her husband or to alter contracts made before marriage. This has been the 
result in other jurisdictions. 30 C. J., page 626. In Kansas where the stat- 
ute gave woman entire freedom to contract with reference to her separate 
property, it was held she could make a post-nuptial agreement. Eberhardt 
v. Rath, 89 Kan. 329, 131 P. 604 Ann. Cas. 1915 A 268. See 30 C. J. Dis- 
abilities and Privileges of Coverture, 321, where the authorities are collated. 

Doubtless the law in Wisconsin has removed all disabilities preventing 
a woman from contracting with her husband. 


Georce J. Fiepier. 


Errect oF ApopTtion STATUTES ON THE Laws oF DesceENT AND WILLS.— 
Within a few weeks of each other the courts of last resort of two states were 
called upon to decide for the first time in their respective states the question 
of whether an adopted child can inherit property under the general descent 
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and distribution statutes from a collateral relative of a foster parent, and the 
two courts came to directly opposite conclusions: In re Waddell’s Estate, 
131 Wash. 566, 230 Pac. 822, and In re Estate of Bradley, —— Wis. —, 
201 N.W. 973. The coincidence is the more striking because of the similarity 
in facts presented by the two cases, for in each case it was an adopted child 
of a predeceased brother of the intestate who set up a claim to a share in the 
intestate’s estate. 

The statutes on effect of adoption usually provide in substance that the 
adopted child, for purposes of inheritance, stands in the same position as he 
would if he were the natural child of the adoptive parent born in lawful 
wedlock. It would seem doubtful whether there is any phase of law in which 
there is more conflict of decisions among the courts than that of the effect of 
such statutes on the laws of inheritance and wills. Apparently there is no 
aspect of the question upon which the courts agree. 

As to whether an adopted child may inherit from a collateral relative of 
its adoptive parents, the following cases are in accord with the holding in 
In re Waddell’s Estate, supra, and hold that he can so inherit: Shick v. Howe, 
137 Ia. 249, 14 L.R.A. (N.S.) 980, 114 N.W. 916 (Sec. 3253, Supp., Code of 
Ia., 1907, provides, “the rights, duties and relations between the parent and 
child by adoption shall be the same that exist by law between parent and 
child by lawful birth and the right of inheritance from each other shall be the 
same as between parent and children born in lawful wedlock.”) ; Denton v. 
Miller, 110 Kan. 292, 203 Pac. 693 (Secs. 6362 and 6363, Gen. Stat. of Kan., 
1915, provide that an adoption order shall declare the minor child to be “the 
child and heir” of the adopting parent “entitled to the same rights of person 
and property as children or heirs-at-law” of such parent.); Jn re Cadwell’s 
Estate, 26 Wyo. 412, 186 Pac. 499 (Sec. 3964, Comp. Stat., 1910, of Wyo., 
declares that adopted children “shall be entitled to the same rights of person 
and property as the children of heirs-at-law of the persons thus adopting 
them.”). The Wisconsin holding in In Re Estate of Bradley, supra, that he 
cannot so inherit, finds support in: Van Derlyn v. Mack, 137 Mich. 146, 66 
L.R.A. 437, 109 Am. St. Rep. 669, 100 N.W. 278 (Sec. 14142, Mich. Comp. 
Laws, states that an adopted child shall “become and be an heir-at-law’ of 
the person or persons adopting it.); Hockaday v. Lynn, 200 Mo. 456, 8 
L.R.A. (N.S.) 117, 98 S.W. 585 (Sec. 5246, Mo. Ann Stat. of 1906, provides, 
“If any person in this state shall desire to adopt any child or children as his 
or her heir or devisee, it shall be lawful for such person to do the same by 
deed ;” and sec. 5248 provides that an adopted child shall have the same rights 
of support and humane treatment against his foster parents as a natural child 
would have, but that such provision “shall not extend to other parties, but is 
wholly confined to parties executing the deed of adoption.”) ; Kettell v. Baxter, 
50 Misc. (N.Y.) 428, 100 N. Y. Sup. 529 (P. 227, Chapt. 272, N. Y. Laws of 
1896, provides, “The foster parent or parents and the minor sustain toward 
each other the legal relation of parent and child and have all the rights, and 
are subject to all the duties of that relation, including the right of inheritance 
from each other.”) ; Moore v. Moore, 35 Vt. 98 (Decided under an adoption 
by special act of the legislature, which dec‘ared that the adopted child “is 
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hereby constituted heir-at-law”’ of the persons adopting her “in as full and 
perfect a manner as if she had been the daughter” of such adoptive parents 
“born in lawful wedlock.” ) 

Riley v. Day, 88 Kan. 503, 44 L.R.A. (N.S.) 296, 129 Pac, 524, allows an 
adopted child to share in the estate of a lineal ancestor of the foster parent; 
while Merritt v. Morton, 143 Ky. 133, 33 L.R.A. (N.S.) 139, 136 S.W. 133, 
and Quigley v. Mitchell, 41 Ohio St. 375, deny that the adoption statutes give 
such right to him. An adopted child is permitted to inherit property from a 
natural child of the adopting parent born in lawful wedlock, the same as if 
it were brother or sister of the same blood, in In re Masterson’s Estate, 108 
Wash. 307, 183 Pac. 93. Contra: Keegan v. Geraghty, 101 Ill, 26; Batcheller- 
Durkee v. Batcheller, 39 R. I. 45, L.R.A. 1916 E 545, 97 Atl. 378; Helms v. 
Elliott, 89 Tenn. 446, 10 L.R.A. 535, 14 S.W. 930. In Stearns v. Allen, 183 
Mass. 404, 97 Am. St. Rep. 441, 67 N.E. 349, an adopted daughter inherits 
from a son of her parents by adoption, the same as if she were his sister 
in blood, under a special statutory provision (Gen. Laws of Mass., 1921, 
Chapt. 210, sec. 7) which declares that an adopted child “shall stand in regard 
to the legal descendants, but to no other of the kindred of such adopting parent, 
in the same position” as if born to the foster parent in lawful wedlock. 

The text-books and encyclopedias seem to agree that, by the weight of 
authority of the decided cases, the effect of the adoption statutes is to give the 
adopted child rights of inheritance only with respect to the property of the 
parents by adoption, and that such adopted child is not made the kin of the 
foster parents for purposes of inheritance: 27 A. & E. Ency. or L., p. 334; 
1 Corpus Juris, sec. 131, p. 1401; 1 Rutinc Case Law, pp. 621 and 622; 
Spencer on Law or Domestic RELATIONS, pp. 422 and 423; 3 Thompson on 
REAL Property, pp. 398 and 399. The Iowa and Kansas courts openly admit 
that their decisions are contra to the weight of authority in Shick v. Howe, 
137 Ia. 249, 14 L.R.A. (N.S.) 980, 114 N.W. 916, and Denton v. Miller, 110 
Kan. 292, 203, Pac. 693. 


An adopted child, in the absence of an express statute to the contrary, still 
inherits from his natural parents in addition to the right he has gained to 
inherit from his foster parents: Wagner v. Varner, 50 Ia. 532; Roberts v. 
Roberts, —— Minn. ——, 199 N.W. 581. Re Estate of Darling, 173 Cal. 221, 
159 Pac. 606, states a contrary rule, but permits the adopted child to inherit 
by representation from a grandfather in blood, thus holding that the adoption 
proceeding implied'y takes away the adopted person’s right of inheritance from 
his parents in blood but does not as to the kindred of such natural parents. 

What is the effect of a second adoption proceeding on the right of the 
adopted person to inherit from the first foster parents? Michigan holds that 
the second adoption proceeding ipso facto revokes the previous adoption 
carrying with it the right to inherit from the persons first adopting the child: 
Klapp’s Estate, 197 Mich. 615, L.R.A. 1918 A 818, 164 N.W. 381. Kansas, 
on the other hand, criticizes the Michigan case and permits the adopted child 
to inherit from its first foster parents in Dreyer v. Schrick, 105 Kan, 495, 
185 Pac. 30, in which the court declared that “while a new domestic relation 
is created, the first proceeding is not affected in any particular by the second.” 
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Villier v. Watson, 186 Ky. 631, L.R.A. 1918 A 820, 182 S.W. 869, is in accord 
with Dreyer v. Schrick. 

An interesting question arises, when it is the adopted child who dies intestate 
without issue, as to whether the foster parents or his natural relatives inherit 
his property. The following cases hold that the natural relatives and not the 
foster parents take, and make no distinction between property which the 
deceased obtained from his foster parents and other property: Barnhizel v. 
Ferrell, 47 Ind. 335; Baker v. Clowser, 158 Ia. 156, 43 L.RA. (N.S.) 
1056, 138 N.W. 837; Reinders v. Koppelmann, 68 Mo. 482; Upson v. Noble, 
35 Ohio St. 655; Hole v. Robbins, 53 Wis. 514, 10 N.W. 617. Contra: Re 
Estate of Jobson, 164 Cal. 312, 43 L.R.A. (N.S.) 1062, 128 Pac. 938. Davis v. 
Krug, 95 Ind. 1, and Humphries v. Davis, 100 Ind. 274, 50 Am. Rep. 788, are 
also contra as to property which the intestate has acquired from his foster 
parents, and expressly overule Barnhisel v. Ferrell, supra, to this extent. Sec. 
2272a of the Wis. Stat. of 1923, has likewise changed the rule of Hole v. 
Robbins, supra, as to property which the intestate adopted child acquired by 
descent or devise from a foster parent. Such a statutory provision is quite 
common. 

The conflict of decisions over the effect of adoption statutes is by no means 
confined to questions of descent and inheritance, for it also extends into the 
law of wills. Many states have statutes which provide that lineal descendants, 
issue, or children of a legatee, who has predeceased the testator, shall take 
the legacy given such deceased legatee. Under such a statute it is held that an 
adopted child may take a legacy given by will to one of its adopting parents 
who has predeceased the testator, and thus prevent the legacy from lapsing: 
Warren v. Prescott, 84 Me. 483, 17 L.R.A, 435, 30 Am. St. Rep. 370, 24 Atl. 948. 
Contra: Phillips vy. McConica, 59 Ohio St. 1, 69 Am. St. Rep. 753, 51 N.E. 
445. A Pennsylvania statute provides that no devise or legacy in favor of a 
child or other lineal descendent of the testator shall be deemed to lapse, by 
reason of the decease of such devisee or legatee in the lifetime of the testator, 
if such devisee or legatee sha!l have issue surviving the testator. In re 
Phillips’ Estate, 17 Pa. Super. Ct. 103, holds that the issue of a predeceased 
adopted child do not take the legacy given by will to such adopted child, but 
that such legacy lapses. 

Under statutes which provide that, where a child is born to the testator 
after making a will in which such child is unprovided for, such chi'd shall 
take the same proportion of the estate that he would inherit if the testator 
died intestate, or provide that the will is thereby wholly revoked, the following 
decisions hold that the subsequent adoption of a child is equivalent to the 
birth of a child; Hopkins v. Gifford, 309 111. 363, 141 N.E. 178; Hilpire v. 
Claude, 109 Iowa 159, 46 L.R.A. 171, 77 Am. St. Rep. 524, 80 N.W. 332; 
Dreyer v. Schrick, 105 Kan. 495, 185 Pac. 30; Van Brocklin v. Wood, 38 
Wash. 384, 80 Pac. 530; Sandon v. Sandon, 123 Wis. 603, 101 N.W. 1089. 
Contra: Davis v. Fogle, 124 Ind. 41, 7 L.R.A. 485, 23, N.E. 860; Goldstein v. 
Hammell, 236 Pa. 305, 84 Atl. 722; Evans v. Evans, —— Tex. Civ. App. . 
186 S.W. 815. In Glascott v. Bragg, 111 Wis. 605, 56 L.R.A. 258, 87 N.W. 
853, it was held that marriage and subsequent adoption of a child after the 
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making of a will not made in contemplation of marriage were equivalent to 
marriage and birth of a chi'd in lawful wedlock in working a revocation of 
the will at common law. 

As to whether adopted children take under provisions in wills wherein the 
legatees are described as “children”, “descendents”, “issue” and words of like 
nature, see Justice Marshall’s careful treatment of the question in Lichter v. 
Thiers, 139 Wis. 481, 121 N.W. 153; a note in 27 L.R.A. (N.S.) 1158; and 23 
Micu. Law Rev. 313. 

The problem of the effect of adoption proceedings on the laws of descent 
and wills is essentially one of statutory construction. Although the wording 
of the statutes on effect of adoption differs in the various states it seems a 
rather futile effort to attempt to reconcile all the conflict of decisions on the 
basis of such difference in wording. The Kansas court has attempted to 
so distinguish the cases on this basis in Denton v. Miller, 110 Kan. 292, 203 
Pac. 693, but a careful analysis of the cases themselves leaves little doubt 
but that the difference in conclusions arrived at by the courts is due far 
more to the difference in principles of construction applied to the statutes 
than to the slight difference in wording of such statutes. 

Different courts approach the problem of construing the statutes on effect 
of adoption from two widely separated viewpoints. The contrast in the 
methods pursued in construing these statutes is well illustrated in the two 
principal cases, In re Waddell’s Estate and In re Estate of Bradley. The 
former was decided under the Washington statute (sec. 1699, Rem. Comp. 
Stat.) which provides that an adopted child is “to all intents and purposes, 
the chi'd and legal heir of his or her adopter or adopters, begotten in law- 
ful wedlock.” The Bradley case was decided under sec. 4024, Wis. Stat. of 
1923, which declares that an adopted child “shall be deemed, for the purposes 
of inheritance and succession by such child, custody of the person and right 
to obedience by such parents by adoption, and all other legal consequences and 
incidents of the natural relation of parents and children the same to all intents 
and purposes as if the child had been born in lawful wedlock.” The Washing- 
ton court merely looked at the wording of its statute and said, “The way to 
ascertain the meaning of this statute is simply to observe its terms, which 
are seen to be so simple, plain, and unambiguous that it may be said they are 
not open to construction ;” and straight-way proceeded to permit the adopted 
child to inherit from an uncle by adoption. The Wisconsin court on the other 
laud approached the construction of the Wisconsin statute with a viewpoint 
that included the historical aspect of the problem. Justice Owen, in his opinion 
ip the Bradley case, says, “From time immemorial it has been held by the 
English speaking peoples that the property of intestate deceased persons should 
descend to kindred of the blood.**** It goes without saying that any statute 
which interferes with that principle or interrupts the natural course of descent 
of property should be strictly construed.” It is not to be wondered at that 
the two courts reached opposite conclusions as to the effect of their respective 
statutes. 


There is much to be said in favor of the Wisconsin court’s method of 


approach in construing its statute on effect of adoption, for, as is so admirably 
stated in Humphries v. Davis, 100 Ind. 274, 50 Am. Rep. 788, “A statute is 








238 WISCONSIN LAW REVIEW 


not to be construed as if it stood solitary and alone, complete and perfect in 
itself, and isolated from all other laws. It is not to be expected that a 
statute which takes its place in a general system of jurisprudence shall be so 
perfect as to require no support from the rules and statutes of the system 
of which it becomes a part, or so clear in all its terms as to furnish in itself 
all the light needed for its construction. It is proper to look to other statutes, 
to the rules of the common law, to the sources from which the statute was 
derived, to the general principles of equity, to the object of the statute, and 
to the condition of affairs existing when the statute was adopted.” 

Looking at the problem of construing the statutes on adoption from the 
broad viewpoint suggested in Humphries v. Davis, supra, it will be found 
that adoption of children is a concept acquired from the Roman law and 
foreign to English common law. (For a discussion of the history lying back 
of statutes on adoption, see Hockaday v. Lynn, 200 Mo. 456, 8 L.R.A. (N.S.) 
117, 98 S.W. 585, which traces the history of adoption from the Code of 
Hammurabi, complied from 2285 to 2242 B.C., down to the present time.) 

It is interesting to note that the counsel for the adopted child in the 
Bradley case seized hold of the Roman origin of adoption as the basis for 
one of their strongest arguments. Their contention was that, as adoption 
carried as its incident both lineal and collateral inheritance at Roman law, our 
statutes in this country, by taking over the institution of adoption, took it as 
a complete unit with its incident of right of collateral inheritance; and Vidall 
v. Commagere, 13 La. Ann. 516, was cited by them in support of such theory. 
The answer to such argument would seem to be that the legislatures probably 
had no intention of incorporating the whole Roman theory of adoption, in- 
cluding all its incidents, when they enacted the statutes on adoption; and, 
because such incidents as collateral inheritance by one not of the same blood 
contravene the Anglo-American common law principle of descent of property 
by Blood and the statutes of descent and distribution based upon such principle, 
such statutes ought not to be construed to have such effect unless they by 
express language so provide. 

The legislative purpose in enacting such statutes apparently was that of 
giving the adopted child, as between such child and its foster parents, as 
many of the rights of a natural child as possible. It is very doubtful if the 
legislatures intended adopted children to have such rights against relatives 
of the foster parents. It is significant, in this connection, that the statutes 
on effect of adoption are almost invariably enacted at the same: time as 
the other statutes on adoption, and are surrounded by statutes relating to 
procedure of adoption and the relationship between the adopted child and his 
adopters. Considered in this light, it seems unlikely that the statutes on 
effect of adoption were meant to create rights in favor of the adopted child 
as against parties who are total strangers to the adoption proceedings, as 
well as strangers in blood to the adopted child. 

In some of the cases involving right of adopted children, as such, are 
found statements that adoption statutes must be construed “strictly” or 
““iberally.” It seems impossible to lay down a rule of thumb of this kind 
that will apply to all situations. The question of between whom does the 
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controversy arise, ought to have, it would seem, some bearing on whether the 
statutes on effect of adoption are to be construed strictly and against the 
adopted child, or liberally in its favor, A solution which might meet the 
justice of the situation, and at the same time carry out the purpose of the 
legislatures in enacting such statutes, would be to construe the statute liberal- 
ly in favor of the adopted child when he is asserting claims against his foster 
parents and their estates, but strictly against the adopted child when he lays 
claim to the property of the foster parents’ kindred, regardless of whether 
it be a case of inheritance from intestate persons or a question as to the 
lapse of a legacy, or partial revocation of a will in favor of adopted child. 
Such a solution is just to the adopted child because he gains, as against his 
foster parents, everything to which a natural child is entitled. It is just to 
the kindred of the foster parents because it prevents the taking of their 
property by strangers in blood contrary to what the inclination of such kindred 
in the matter would naturally be. There is, however, at least one situation in 
which such suggested rules of construction would work what might seem to 
be an injustice, and that is, it would force the escheat of property of an 
intestate kin of an adoptive parent where such adoptive parent dies before the 
intestate leaving only an adopted child and the intestate leaves no kin of his 
blood surviving. Such an occurrence would be comparatively rare, and there- 
fore does not present such a serious objection as to warrant the invoking of 
a contrary rule of construction, which wou!d prevent such an escheat but at 
the same time be likely to work a much more frequent injustice. 

Some states have in a large measure solved the problems herein considered 
by use of express language in their adoption statutes as to the rights of an 
adopted child against the property of kindred of his adoptive parents, Mas- 
sachusetts in 1851 (Chapt. 324, sec. 6, Acts of 1851), and New Hampshire in 
1862 (Chapt. 2603, sec. 4, of Laws of 1862), enacted statutes which word for 
word are practically identical with the above quoted statute of Wisconsin on 
effect of adoption (Sec. 4024, Wis. Stat. of 1923). Since then both Mas- 
sachusetts and New Hampshire have changed their statutes by amendment. 
Chapt. 210, sec. 7, Mass. Gen. Laws, now reads, “A person adopted in ac- 
cordance with this chapter shall take the same share of the property which 
the adopting parent could dispose of by will as he would have taken if born 
in lawful wedlock, and he shall stand in regard to the legal descendants, but 
to no other of the kindred of such adopting parent, in the same position as 
if so born to him.” On the other hand, Chapt. 181, sec. 5 Public Stat. of 
N.H., provides, “The child so adopted sha‘l bear the same relation to his 
adopting parents and their kindred in respect to the inheritance of property 
and all other incidents pertaining to the relations of parent and child as he 
would if he were the natural child of such parents.” Under such statutes 
there is no doubt but that today in Massachusetts an adopted child does not 
inherit from the collateral kindred of his foster parents, while it is equally 
clear that, if his case were governed by the New Hampshire statute, he 
could. 


Georce R. Currie. 
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CorporATIONS—ULTRA Vires—Estopret.—In Nowell et al. v. Equitable 
Trust Co.—Mass.—, 144 N.E. 749, the plaintiff issued a letter of credit to a 
certain importer. Thereafter, for a recited consideration of one dollar, the 
defendant agreed to guaranty the plaintiff that the said importer would duly 
provide funds with which to meet drafts which the said importer might 
draw against the letter of credit. The defendant was a corporation with no 
power to execute such a guaranty. The plaintiff fully performed the agree- 
ment of his part and sued the corporation on the guaranty. The letter set 
up ultra vires as a defence. The court, consonant with the well established 
rule in Massachusetts, held that there could never be a recovery directly on 
an ultra vires contract on the ground that such a contract is a nullity and 
abolutely void. However, the court conceded that in certain instances there 
ought to be some relief when the plaintiff has performed on his part. Quoting 
from Vought v. Eastern Building & Loan Association, 172 N. Y. 508, 65 N.E. 
496: “It may be that while a contract remains unexecuted on both sides, a 
corporation is not estopped to say in its defence that it had not the power to 
make the contract sought to be enforced, yet when it becomes executed by 
the other party, it is estopped from asserting its own wrong and cannot be 
excused from payment upon the plea that the contract was beyond its power.” 
The court held that the “estoppel . . . . has been applied only ih instances 
where the fruits of the ultra vires contract have inured to the benefit of the 
corporation setting up ultra vires as a defence and that it has not been ap- 
plied in instances where the benefit of the executed contract has gone to some- 
one else.” It was held to follow, then, that inasmuch as it had not been 
shown that the defendant got any direct benefit other than the dollar, the 
dollar was the most the plaintiff could recover. It is the purpose of this note 
to consider the nature and limitations of this so-called “estoppel” invoked as 
to ultra vires contracts. 

Now the Vought case, cited by the court in the principal case, would 
hardly be authority for the proposition that there could be an estoppel where 
suit can be brought only in disaffirmance of the contract. The Vought case 
having been decided in New York is governed by Whitney Arms Co. v. 
Barlow, 63 N. Y. 62, which advanced the doctrine that recovery can be had 
directly on the contract when the plaintiff has performed en his part. An 
entirely different question arises when, as in the Nowell case, the action is 
brought in disaffirmance of the contract. In such a case, the courts hold 
that an ulira vires contract is void and so cannot be rendered valid by means 
of an estoppel. See Merchants’ Bank of Valdosta v. Baird, 160 F. 642, 90 
C.C.A. 338. In Western Maryland R.R. Co. v. Blue Ridge Hotel Co., 102 
Md. 307, 62 Atl. 351, a railroad corporation, in excess of its charter powers, 
guaranteed payment of interest and dividends on bonds and stock issued by a 
hotel which was to be located on its line. Action was brought on the guaranty 
after the notel company had constructed the hotel in reliance upon the guaranty. 
The court held that there could be no recovery although, since the erection of 
the hotel, the receipts obtained by the railroad on account of the additional 
traffic more than compensated it for its liability on the guaranty. The ground 
for the court’s holding was that an ultra vires contract can not be made valid 
through the instrumentality of an estoppel. 
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Strangely enough, the courts holding that an ultra vires act cannot be made 
valid by means of an estoppel speak as though an action based in disaffirmance 
of the contract is based on an estoppel. It seems, however, that it is but a 
loose use of the term and that the courts have in mind only a quasi-contractual 
remedy or an action for money had and received. Those courts, however, 
which consider it as an estoppel in fact have, quite naturally, had considerable 
difficulty in applying it. For example, in the Nowell case the questiom arose 
as to whether an estoppel can be invoked when the defendant has received 
no direct benefit although the plaintiff has fully performed on his part. To 
invoke an estoppel in the situation referred to would, to all intents and pur- 
poses, be permitting recovery directly on the contract. This would be 
obnoxious to the theory that there could be no recovery on the contract. There- 
fore the estoppel, in such cases, has been invoked only when recovery could be 
had in quasi-contract or the equitable common law action for money had and 
received, For example, in Western Maryland R.R. v. Hotel Co., supra, the 
court, after quoting from Thompson in 10 Cyc. 1156, that “where a private 
corporation has entered into a contract in excess of its granted powers and 
has received the fruits or benefits of the contract and an action is brought 
against it to enforce the obligation on its part, it is estopped from setting up 
the defence that it had no power to make the contract” says: “This must be 
understood to mean, however, that the fruits or benefits of the contract must 
have been received from the other party ... . the party receiving may be 
made to refund to the party from whom it has received, the value of that 
which it has actually received and to this end he may maintain against the 
corporation the equitable common law action for money had and received.” Then 
there is the statement by the court in the leading case of Central Transporta- 
tion Co. v. Pullman Car Co., 139 U. S. 24, 11 Sup. Ct. 478, that “when the 
contract is beyond the powers conferred . . . . neither the corporation nor the 
other party to the contract, can be estopped, by assenting to it, or by acting 
upon it, to show that it was prohibited by those laws . . . . The courts have 
striven to do justice to the parties, so far as could be done consistently with 
law by permitting property or money, parted with on the faith of the unlawful 
contract, to be recovered back, or compensation to be made for it. In such a 
case, however, the action is . . . on an implied contract to return, or failing 
to do that, to make compensation for the property or money which it has no 
right to retain.” 

In a Wisconsin case, Kanneberg v. Evangelical Creed Congregation, 146 
Wis. 610, 131 N.W. 353, a case where action was brought on the contract 
itself, the court permitted recovery on the contract and indicated that the 
recovery was based on an “equitable estoppel”. The court took the general 
view that “An ultra vires contract, one not within the scope of the corporate 
authority to make under any circumstances, which is no longer executory, and 
is not tainted by fraud, or clearly prohibited by statute, or condemned by 
sound public policy, cannot be impeached by the corporation or any one 
representing it.” The court then stated that this doctrine was “based on 
equitable estoppel . . . The thought should not be indulged in that the equitable 
rule is based on the circumstances of the corporation being enriched at the 
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expense of the person dealing with it in good faith. It is the loss which 
such person would otherwise suffer which renders the rule active. It applies 
to prevent such loss even tho the services to the corporation prove to have 
been to its disadvantage.” 

On the other hand, there are decisions denying the existence of an estoppel 
as such. In Nat’l Home Bldg. & Loan Association v. Home Savings Bank, 
181 Ill. 35, the court said: “It would be contradictory to say that a contract 
is void for an absolute power to make it and yet it may become valid by an 
estoppel, through some other act of the party under such incapacity, or some 
act of the other party chargeable by law with notice of the want of power. 
The powers delegated by the state to the corporation are matters of public 
law, of which none can plead ignorance. A party dealing with a corporation 
having limited and delegated powers conferred by law is chargeable with 
notice of them and their limitations and cannot plead ignorance in avoidance 
of the defence.” See also Merchants’ Bank of Valdosta v. Baird, 160 F. 642, 
90 C.C.A. 338, and Central Transportation Co. v. Pullman Car Co., supra. 
There is no doubt but that the estoppel as to ultra vires acts has been much 
abused. It is hard to see how an estoppel has any application. “In estoppel, 
responsibility springs from the representation of fact acted upon by the party 
claiming the estoppel. If we take the position that the invalidity of an ultra 
vires act is due to lack of corporate capacity, we are confronted with the 
principle that estoppel cannot effect contractual capacity as determined by 
personal status. One who cannot be bound by contract cannot be estopped 
from setting up the invalidity of the contract, as the cases of infants and 
married women show. On the other hand, if we regard an ultra vires act as 
illegal, we cannot escape the rule that there can be no estoppel against the 
law. If it is illegal for the corporation to do an ultra vires act, the act cannot 
be validated by the representation of the corporation itself. Instead of relying 
on an erroneous application of the doctrine of estoppel, it would be far more 
satisfactory if the courts which object to what Mr. Thompson, with un- 
necessary asperity, calls the ‘abominable doctrine of ultra vires’ would simply 
say that the violation of the law by a corporation which exceeds its charter 
is an irrelevent issue except in a direct proceeding by the state against the 
corporation.” Harriman—l4 Harv. Law Review 332 at 337. It would seem 
that the only way justice can be done is to adopt this theory that ultra vires 
“is an irrelevent issue except in a direct proceeding by the state.” The hard- 
ship of any other principle is apparent in a situation like that in the Nowell 
case where the plaintiff has fully performed, but where the performance will 
not give rise to an action for unjust enrichment. It is by reason of such 
a hardship that expressions like these appear: “The doctrine of ultra vires as 
a defence dies hard.” 2 Morse, BANKs & BanxincG (3rd ed.) 740, “But it 
is a defence not favored in law.” Whitney Arms Co., v. Barlow, supra. “It 
will not be allowed to prevail where it would defeat the ends of justice and 
work a legal wrong.” Railway Co. v. McCarthy, 96 U. S. 258. “It should 
never be applied when it will defeat the ends of justice where such an event 
can be avoided.” Whitney Arms Co. v. Barlow, supra. 


Econ W. Pecx. 
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FEDERAL TRADE CoMMISSION—PowER TO REGULATE DiscouNTs TO CHAIN 
StorEs—In reversing an order to cease and desist made by the Federal Trade 
Commission in a recent case, the United States Circuit Court of Appeals for 
the Second Circuit has taken a further step in defining things which the Fed- 
eral Trade Commission may not do. (National Biscuit Company v. Federal 
Trade Commission, 299 Fed. 733.) It appears that National Biscuit Company, 
which sells direct to the retail grocer, has, on account of the perishabie na- 
ture of its product and the desirability of having it delivered in a fresh condi- 
tion, devised a scheme of quantity discount whereby the retail grocer who 
purchases in small quantities at frequent intervals receives graded discounts 
for quantity based upon the amount of his purchases during a calendar month. 
The Company regards this as something more than the ordinary quantity 
discount. It is somewhat in the nature of a recognition of the services of 
the grocer in thus providing an outlet for a greater quantity of goods. The 
Company’s salesmen keep in close touch wtih the retailer and render him 
valuable services in merchandising. This is naturally costly and it is obvious 
that the Company can afford to pay a greater discount to a merchant who 
will dispose of $200.00 worth in a calendar month than it can pay to one 
who selis but $15.00 worth. 

The growth of the chain store in recent years has brought into the retail 
grocery business large buying power and highly organized and efficient selling. 
The Company finds it comparatively economical to sell its line of goods to the 
owner of a chain consisting of many small stores. The owner of these 
stores, buying through one source for all of his stores, without difficulty can 
turn over enough bakery products to insure his receiving the maximum dis- 
count every month, although some of his branches, being treated as inde- 
pendent retailers, would not qualify for the maximum discount. 

The retail grocers sought to meet this situation by combining and purchasing 
through buying exchanges or pools where the combination was solely for the 
purpose of securing advantageous quantity prices. This, however, did not 
fit in with the merchandising system of the Biscuit Company, which values its 
direct contact with each individual grocer. The result was a proceeding by 
the Federal Trade Commission which eventually issued an order command- 
ing National Biscuit Company to cease and desist from the alleged discrim- 
ination between the retailer owning but one store and the owner of the chain 
store. The theory of the Commission’s complaint was, that refusing the 
maximum discount to a pool composed of any number of individual grocers, 
while granting it to a chain store consisting of an equal or greater number of 
units, was a violation of Section 2, of the Clayton Act (38 U. S. Statutes 
730), forbidding discrimination between purchasers, and that it also consti- 
tuted an “unfair method of competition” forbidden by Section 5, of the 
Federal Trade Commission Act (38 U. S. Statutes 717). The Commission 
commanded the Biscuit Company in effect— 

1. To treat chain store units as individual “purchasers” and base the dis- 
count upon the sales of each branch; and 

2. To cease giving discounts to owners of chain stores on their aggregate 
purchases while refusing them to retail buying exchanges. 
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Thus the Commission, confronted by a dilemna, impaled itself upon both 
horns. In order to make the first paragraph of the order it had to indulge 
in the violent assumption that the owner of a chain store in buying bakery 
products became as many “purchasers” as he had stores; and in order to 
justify the second part of the order it was obliged to overlook the fact, now 
well established by the decisions of the United States courts, that one en- 
gaged in a private business may se‘ect his own customers, and sell or refuse 
to sell to whom he pleases, and that National Biscuit Company steadfastly and 
uniformly refused to sell to buying exchanges. 

The United States Circuit Court of Appeals was unable to see anything un- 
lawful in this selection of customers, nor would it countenance the fiction of 
multiplicity of purchasers in chain store buying. It held without qualification 
that the Company violated no law in refusing to recognize combinations of re- 
tail grocers, and that its policy was fair in all respects, both to competitors 
and to customers. It went still further and found that the public was not in- 
terested in the controversy and that the Commission should not have under- 
taken the investigation for that reason, for, as the court put it—‘It is evi- 
dent that the public purchases its bakery products in an open competitive 
market as respects both manufacturer and distributor.” 

The Harvard Law Review (Vol. XXXVIII, Page 103) finds fault with the 
Circuit Court of Appeals for “skipping lightly over the economic aspects of 
the case” and reversing the Commission’s order so'ely on questions of law. 
The reviewer thinks that the “ground was clear for a decision in keeping with 
the fundamental economic character of the problem.” He would have had 
the court take into consideration such questions as the economic fitness of 
co-operative buying associations as compared with chain stores, what effect 
they might have in lowering retail prices and whether they can assist the manu- 
facturer by advertising and pushing his product. 

The difficulty with this criticism is twofold. (1) It is not the function of 
the Circuit Court of Appeals to determine purely economic questions, but it 
is commanded by the Federal Trade Commission Act to review the decisions 
of the Federal Trade Commission, from a legal standpoint and if it finds 
that notwithstanding the truth of all the facts found by the Commission, (which 
are conclusive on the court if supported by testimony) no law has been violated, 
it is the duty of the court to set aside the order as improvidently made. (2) 
The court did not wholly overlook the economic aspects of the case as will be 
seen from the following quotation of its opinion: 

“A pool is organized merely to buy and not for selling purposes. The 
manager of the pool, when it has a manager, merely buys as an agent or em- 
ployee of the pool. He has no control over any of the various grocers in 
the pool. He incurs no financial liability. Each member of the pool con- 
trols his own business and is liable for his own indebtedness. The case is 
different where the sale is made direct to the manager of a chain unit. By 
pooling purchases, the retail customer of the petitioners would afford no 
service in the sale of the petitioners’ product to the consumers, beyond that 
which each furnishes individually, and it may be noted that the advertising 
of the large chain stores inures to the benefit of the petitioners’ products 
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by creating a widespread and uniform demand for their products and con- 

sequently larger sales.” (299 Fed. 740. ) 

It would seem, therefore, that the court did not entirely ignore the economic 
aspects of the case, but is it the function of the Circuit Court of Appeals, in 
reviewing decisions of the Federal Trade Commission, to go further than the 
legal features of the case and endeavor to reshape the law to fit the supposed 
economic requirements? Conceding the very valuable service to be per- 
formed by the Commission as a body of economic experts, it does not follow 
that the Commission should be permitted to remake the law and to declare un- 
lawful, practices long used, free from fraud, and never thought to be unlaw- 
ful by Congress or any one else. As the court said in this particular case, 
the intent of the act is the prevention of injury to the general public, and 
what forms the basis of the proceeding is that it “deceives the public or that 
it was unfair alike to the public and to the competitors,” (P. 740). The Com- 
mission in this case overlooked the necessity of finding that the public was 
injured. The court concluded that it was not, but that it was getting its 
bakery products in “open competitive market as respects both manufacturer and 
distributor.” Indeed the real complaint throughout the case appeared to be 
not that competition was suppressed, but that it was far too keen for some 
of the less efficient retail grocers. The public is interested in keeping prices 
down, not in causing successful merchants to slow up their business in order 
that the unsuccessful ones may keep up or as the Supreme Court says: “Com- 
pelling competitors to a common level.” 

The Supreme Court of the United States saw nothing fundamentally wrong 
in the Circuit Court of Appeals basing its decision on law instead of economics, 
for it refused to review the case by denying the Commission’s application for 
a writ of certiorari. 

The function of courts is to interpret and apply the law in specific cases, 
and that is just what has been done in this case. 


CuHartes A. VILAs. 


PLEADING—JOINDER OF DEFENDANTS—ACTION AT Law or Eguity.—lIn the 
recent case of Mitchell Reality Co. v. City of West Allis ——Wis——, 199 
N.W. 390, the question was presented as to the propriety of assessing damages 
proportionately among several defendants and also the question of joinder of 
parties defendant. The plaintiff was a realty company that owned certain 
lands situated along the bank of a small stream called Honey Creek. It ap- 
peared that the defendant City of West Allis had constructed certain septic 
tanks as a means for sewerage disposal and had discharged the refuse from 
these tanks into Honey Creek. Also the city had built a system of storm 
sewers whereby the surface waters were turned into the same stream. The 
city of West Allis is a well known industrial center and several of the corpora- 
tions situated in the city had in the present case discharged large volumes of 
water, which were pol‘uted by chemicals and vegetable ingredients, into Honey 
Creek. As a result of diverting the sewerage and surface waters of the city 
and the waste materials of the corporations into this stream, the stream over- 
flowed its banks at various times during the year and a large amount of semi- 
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digested sewerage and other substances were deposited upon the lands of the 
plaintiff realty company. It also resulted in the polluting of the air so that 
persons living in the neighborhood of Honey Creek had suffered greatly from 
odors and stenches. The plaintiff brought action in the circuit court against 
the defendant city and seven private corporations, asking an abatement of the 
nuisance and also seeking damages for the injury caused to plaintiff’s lands. 
The several corporations each filed motions to strike out the allegations with 
respect to damages, on the ground that damages could not be collected against 
the various defendants in an equitable action. The court granted these several 
motions of the defendants and the plaintiff dismissed the cause of action against 
all the defendants except the City of West Allis. The trial proceeded against 
the defendant city alone. The trial court gave judgment for the plaintiff, 
apparently on the ground that the defendant city and the corporations were 
joint wrongdoers and that the city should he held liable for the entire amount 
of damage. The Supreme Court overruled the decision of the Circuit Court 
and stated that in no way could the defendant be considered as joint wrong- 
doers. The court was clearly of the opinion that the action was in the nature 
of a suit in equity, so that the action as originally begun was maintainable and 
that the order of the lower court in striking out the allegations as respect to 
the private corporations charged was erroneous. The plaintiff was given the 
equitable remedy for the abatement of the nuisance and also it was held that all 
the corporations should be brought into court with the defendant city and that 
the damages be assessed among the several defendants in proportion to the 
amount of harm which they committed. 

In the case of Prochnow v. Northwestern Iron Co. 156 Wis. 408, 145 N.W. 
1098 the action was brought to recover damages for the maintenance of an 
al'eged nuisance and to abate the same. Justice Winslow, Justice Marshall and 
Justice Vinge dissent from the decision as rendered by the majority of the 
court. Justice Winslow says; 

The opinion of the court denominates the present action as an action at 
law to recover damages for, and procure the abatement of, a nuisance which 
injures the value of the real estate owned by the husband alone. . . . As 
a matter of fact, however, the complaint contains all the allegations neces- 
sary to set forth an action in equity under the provisions of the latter part 
of Sec. 3180 of the statutes. . . . True, there are also allegations of 
injury to the value of the homestead, which, it appears, is owned by the 
husband alone. These allegations, however, ought not in reason be held to 
fix the character of the action as purely at law, but rather they shou‘d be 
considered as merely incidental to the equitable relief sought by way of pre- 
vention of the constantly recurring noises and smells which are impairing 
the health and comfort of the parties. 

This dissenting opinion would seem to be in line with the majority opinion 
in the principal case, as the court in the principal case says: “The principal 
relief prayed for in the instant case is equitable, and the damages are a mere 
incident to the equitable relief”. The cases then cited, inter alice, are Carthew 
v. Platteville, 157 Wis. 322, 147 N.W. 375, and St. Croix Copper Co. v. Musser 
Sauniry T. L. & M. Co., 145 Wis. 267, 130 N.W. 102. Both the latter cases are 
actions to abate a nuisance and to recover damages for injuries already suf- 
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fered. The court in both cases treated the controversy as a suit in equity 
although in Carthew v. Platteville, Justice Kerwin and Justice Timlin dissent 
in part. on the grounds that the suit should be treated as an action at law and 
not as a suit in equity. The language of Justice Kerwin is as follows: 

In the instant case it is plain from the allegations of the complaint that 
the remedy at law under the statute (3180) to recover damages and for the 
abatement of the nuisance is adequate and compete. The complaint is bar- 
ren of allegation necessary to make an equitable cause of’ action. 

The mere fact that the statute gives injunction relief pending the action does 

not turn an action at law for damages and to abate a nuisance into an 

equitable action. 

Although this dissenting opinion concurs with the reasoning of the major- 
ity of the court in Prochnow v. Northwestern Iron Co., supra, in considering 
an action under Sec. 3180 as an action at law it would seem that the view of 
the majority of the court in Carthew v. Platteville, supra, is to be accepted as 
the interpretation that Wisconsin places on this state. The case of St. Croix 
Copper Co. v. Musser Sauntry Co., supra, and the decision of the principal 
case must be taken as conclusive on this pont. 

In the case of Lull v. Fox & Wis. Improvement Co., 19 Wis. 112, the ac- 
tion was at law for damages against two defendants. The plaintiff alleged 
that one of the defendants in and during the year 1853 had commenced to 
maintain and has since continued to maintain a dam across the north channel 
of the Fox River and that the other defendant had in 1852 erected a dam 
across the south channel of the same river and had continued to maintain the 
same. As a result of building these dams the level of the Fox River was 
raised so as to overflow the lands of plaintiff. The court would not allow 
the plaintiff to join these two defendants, saying: “Here are two distinct 
causes of action set out, one against the corporation defendant, the other 
against the other defendants.” 


This case is generally accepted as good law because most courts hold that 
an action at law for the recovery of money damages, as distinguished from a 
suit in equity cannot be maintained jointly against various tort-feasors among 
whom there is no concert or unity of action and no common design, but whose 
independent acts unite in their consequence to produce the damage in question. 
Miller v. Highland Ditch Co., 87 Cal. 430, 25 Pac. 550, 22 Am. St. Rep. 254; 
People v. Oakland Water Front Co., 118 Cal. 234, 50 P. 305; Van Dyke v. 
Van Dyke, 120 Ga. 984, 48 S.E. 380; Lockwood Co. v. Lawrence, 77 Me. 297, 
52 Am. Rep. 763; Sloggy v. Dillworth, 38 Minn. 179, 36 N.W. 451, 8 Am. St. 
Rep. 656; Martinowsky v. City of Hannibal, 35 Mo. App. 70; Chipman v. 
Palmer, 77 N.Y. 51, 33 Am. Rep. 566; Blaisdell v. Stephens, 14 Nev. 17, 
33 Am. Rep. 523; Long v. Swindell, 77 N.C. 176; Little Schuylkill Co. v. 
Richards, 57 Pa. 142, 98 Am. Dec. 209; Wright v. Geer, 6 Vt. 151; Draper v. 
Brown, 115 Wis. 361, 91 N.W. 1001; Debris Case (C.C.) 16 Fed. 25. In the 
case of Draper v. Brown, supra, the action was a suit in equity to restrain 
three different defendants from lowering the waters of a certain lake. It ap- 
peared that the acts of the different defendants were separate and independent 
acts without any concert of action whatsoever and the court he!d that the 
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damages in connection with his suit for the injunction. As authority for this 
sole purpose the restraining of several defendants from committing the acts 
complained of. The court here expressly distinguished the case from the Lull 
case, supra, and the opinion indicates very plainly that the court would not 
under any circumstances have allowed the plaintiff to include a count for 
damages in connection with his suit for the injunction. As authority for this 
view the court cited the case of Younkin v. L. H. & T. Co., 112 Wis. 15, 
which expressly denied that such an action for an injunction and damages 
would be maintainable. 

It would seem that the court in the principal case might well have taken 
some note of the Prochnow case, supra, although no mention of this case was 
made in the opinion of the court. As to the case of Lull v. For & Wis. Im- 
provement Co., supra, the court draws a distinction because of the fact that 
the latter case was a plain action at law for damages and as the principal 
case was treated as a suit in equity the court would probably distinguish it 
on that ground from the cases cited above where the action was purely for 
damages. The whole decision of the principal case seems to turn on this 
point that the action is a suit in equity and that the liberal rules which gen- 
erally apply to suits in equity are applicable. It might very well be questioned 
as to whether this is the proper grounds upon which the decision should rest, 
because judging from the decision in the Prochnow case, supra, and the de- 
cision in an Iowa case which will be subsequently cited, it is somewhat ques- 
tionable as to whether such an action is really a suit in equity or an action 
at law. Section 2603 of the Wis. Stat. reads as follows: 

Any person may be made a defendant who has or claims an interest in 

the controversy adverse to the plaintiff, or who is a necessary party to a 
complete determination or settlement of the questions involved therein. A 
plaintiff may join as defendants persons against whom the right to relief 
is alleged to exist in the alternative, although recovery against one may be 
inconsistent with recovery against the other; and in all such actions the re- 
covery of costs by any of the parties to the action shall be in the discre- 
tion of the court. 


Although this section is not mentioned in the opinion of the principal case, 
it would seem that this statute might well be construed as permitting a joinder 
of parties defendants as was done in the present case whether the action is 
one in equity or at law, for the Code nowhere makes any such distinction. 

As to the question of joint tort feasors it would seem that the court is still 
following the Lull case, supra, in determining whether or not the defendants 
are joint tort feasors, as the court says that under no condition can the de- 
fendants in this case be considered as joint tort feasors. Is this not a case 
of the concurring acts of several defendants causing injury to the plaintiff, 
rather than a question of joint tort feasors? It would seem that it is not a 
question of joint tort feasors, but that it is a case where the plaintiff has 
suffered injury by reason of the independent, though concurring wrongful acts 
of several persons. Such a view is clearly pointed out in the case of Bakula 
v. Schwab, 167 Wis. 546. In that case the plaintiff was a passenger for hire 
in an auto, operated by defendant Schwab. Defendant Wilkinson was travel- 
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ing in the same direction as the plaintiff and Schwab, and very negligently cut 
across the road in front of the car in which the plaintiff was riding. The 
plaintiff alleged that both defendants by their concurrent acts of negligence 
had caused the injury to the plaintiff. In the opinion of the court, Justice 
Owen says: 

The term “Joint Tortfeasors” so often used, is misleading to say the 
least. In cases like this they are not joint tort feasors in any other sense 
than that they may be joined as defendants by one person who has suffered 
injury or damage by reason of their independent but concurring wrong. 
They may both or all be liable for the injury which the plaintiff has sus- 
tained but such liability does not arise from their joint action. It arises from 
their independent action, which concurred to consummate the injury. 


The test as to joinder of parties defendant as laid down in the Lull case, 
supra, has been entirely abandoned by the Supreme Court of Minnesota. In the 
case of Fortmeyer v. Nat'l Biscuit Co., 116 Minn. 158, the plaintiff joined 
three defendants, viz., the City of St. Paul, the owner of a building fronting 
on a certain street, and the lessee of this building. The injury complained of 
was caused by falling over an iron door which projected above the level of 
the walk in front of the building. The court held that: 

Where several persons without concert of action, but whose several acts 
of negligence concur in causing the plaintiff’s injury, he may join them in 
an action for the recovery of damages therefor . . . the joinder of all 
the parties in one action in such a case as this avoids the multiplicity of 
suits and conserves the orderly administration of justice. 

This case expressly overruled Trowbridge v. Forepaugh, 14 Minn. 100, a 
case which laid down a doctrine analagous to that which is accepted by the 
Supreme Court of Wisconsin and which is generally considered as the ma- 
jority view. 

In the cases dealing with a situation such as that presented in the Lull case, 
supra, a view which may be considered as decidedly in the minority is taken 
by the Supreme Court of Indiana. In the case of South Bend Mfg. Co. v. 
Liphart, 12 Ind. App. 185, 39 N.E. 908, the facts were that the negligence 
of the defendant company and the negligence of a third party, each acting in- 
dependently and without any concert of action, contributed to cause a break 
in the bank of a mill race whereby plaintiff’s water power rights were in- 
jured. The court said: 

It would be impossible to apportion the damages between the acts of neg- 
ligence or to determine the amount produced by each. Each company is 
jointly and severally liable for the whole injury. The fact that the negli- 
gence of some other person concurred in producing the injury will not screen 
him (Def) from liability. 


The court cites the well known case of Simmons v. Everson, 124 N.Y. 319, 
21 Am. St. Rep. 676, and also the case of Irvine v. Wood, 51 N.Y. 224. Cases 
to the same effect in Indiana are: Valparaiso v. Moffitt, 12 Ind. App. 250, 
39 N.E. 909, 54 Am. St. Rep. 522; West Muncie Strawbord Co. v. Slack, 164 
Ind. 21, 72 N.E. 879). In the latter case it is shown that the Indiana court 
draws a distinction between (1) cases where the different acts are wrong ful 
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only because injurious to individual rights and (2) cases which combine and 
constitute a public nuisance. The court says: 

In the former class of cases (1), each separate wrongdoer is chargeable 
with his own acts alone, in the absence of a joint purpose among the par- 
ticipants; in the latter (2) each may be answerable in a joint and several 
action, not only for what he himself does, but likewise for the acts of those 
who, with him, violate public, as well as private, rights. 


If this doctrine of the Indiana court were to be accepted it would overrule 
practically all the holding of the other courts in the pollution cases, as it is 
well known that such cases generally involve a nuisance to the public. 

If the principal case had arisen in Iowa it would seem that an entirely dif- 
ferent result would have been reached. In the case of Wm. Tackaberry Co. v. 
Sioux City Service Co., 154 Iowa 358, 132 N.W. 945, the action was against 
eighteen different defendants to abate a nuisance and to recover damages for 
unlawfully obstructing a stream whereby plaintiff's premises were flooded. 
It appeared that the defendants had severally constructed obstructions which 
had together so operated as to cause damage to plaintiff's lands. The petition 
of the plaintiff was for damages and that the obstruction maintained by the 
defendants be adjudged to constitute a nuisance and an order be made direct- 
ing the abatement thereof. Contrary to the view taken by the court in the 
principal case, the court here treated the case as an action at law. Several 
of the defendants filed motions wherein each asked that the alleged cause of 
action as to him be separated from that charged against the other defendants 
on the ground that the plaintiff had improperly joined causes of action and 
had improperly joined such moving party as a joint defendant with the other 
defendants. The motions were sustained by the lower court and the Supreme 
Court affirmed the decision. The court cited the following cases in support 
of their decision: Miller v. Highland Ditch Co., 87 Cal. 430, 25 Pac. 550, 22 
Am. St. Rep. 254; Sloggy v. Dilworth, 38 Minn. 179, 36 N.W. 451; Martin- 
owsky v. Hannibal, 35 Mo. App. 70; Watson v. Colussa Parrot Mining etc. 
Co., 31 Mont. 513, 79 Pac. 14; Chipman v. Palmer, 77 N.Y. 51, 33 Am. Rep. 
566; Mansfield v. Bristor, 76 Ohio St. 270, 81 N.E. 631, 10 L.R.A. (N.S.) 806; 
Little Schuylkill etc. Co. v. Richards, 57 Pa. 142, 27 Am. St. Rep. 673; Swain 
v. Tennessee Copper Co., 111 Tenn. 430, 78 S.W. 93; Ames v. Dorset Marble 
Co., 64 Vt. 10, 23 Atl. 857; Lull v. Fox & Wis. Improvement Co., 119 Wis. 
112. Upon an examination of these cases it will be found that in only two of 
them, viz., Miller v. Highland Ditch Co. and Watson v. Colussa Parrot Min- 
ing etc. Co. did the plaintiff ask expressly for both an injunction and dam- 
ages. In both cases the court considered the action to be one at !aw, although 
they might be distinguished from the principal case in that it was very clear 
that the action for damages was the principal thing which the plaintiff had in 
mind while the injunction was to be considered as a secondary matter. 

It may be said that the result reached in the principal case is clearly in line 
with the theory which the originators of our Code had in mind, although it is 
submitted that the question as to whether this is an action at law or a suit in 
equity might very well be left out of the controversy, or at least that it shou'd 
not be considered the determining factor in the decision of the case in so far 
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as it involves the joinder of parties. Neither in section 2603 or any other section 
of the Code is there any distinction whatsoever between actions at law and 
suits in equity when the rules as to parties plaintiffs or parties defendants are 
mentioned. Admitting that there are certain inherent distinctions and funda- 
mental differences that still exist between law and equity, which it is difficult 
to bridge on account of constitutional provisions, yet it is very hard to see any 
real basis for the decisions of some of the courts in the Code States which 
lay down one set of rules which govern in cases of actions at law, and an 
entirely different set of rules where the suit is in equity. If, as was decided 
in the Jowa case, supra, and was contended for in the principal case, the 
plaintiff must be relegated to his several and separate actions at law against 
the various defendants, it must be admitted that the courts are utterly disre- 
garding a principle which was uppermost in the minds of the originators of 
our Code, viz., that of preventing a mulitplicity of suits. 
CHARLETON H. JAMEs. 


NEGLIGENCE—OBEDIENCE TO TRAFFIC INsTRUCTIONS.—AS A DEFENSE.— 

Day v. Pauly, —— Wis. , 202 N.W. 363, is an action to recover dam- 
ages sustained by the plaintiff, while, in turning to the left at the intersection 
of two highways, his car was hit by one driven by the defendant. The piain- 
tiff cut the corner so that it was undisputed that he did not comply with Sec- 
tion 85.01 (3) of the Statutes for 1923 which provides that drivers shall pass 
to the right of the center of the highway intersection when turning to the left. 
The Supreme Court held that the plaintiff was negligent as a matter of law, 
such negligence contributing proximately to the injury, thereby precluding re- 
covery. This is in accord with the well settled rule in Wisconsin that cut- 
ting a corner is negligence per se. Drakenburg v. Knight, 178 Wis. 386, 
190 N.W. 119; Foster v. Bauer, 173 Wis. 231, 180 N.W. 817; Groeschner v. 
Bund Brewing Company, 173 Wis. 366, 181 N.W. 212. 

The highway officials, by means of arrows or signs, had indicated to those 
using the highway that persons turning to the left should follow substantially 
the course taken by the plaintiff, but that was held to be no excuse from 
complying with the provisions of the statute. It was said that the plaintiff 
was not warranted nor justified “in proceeding according to the direction of 
the highway officials, police authorities or local municipal bodies, which were 
contrary to the express provisions of the law. Travelers are afforded no pro- 
tection because they are thus induced to violate the law.” To a layman, it 
would seem a rather harsh rule of the law that wou!'d preclude a recovery on 
grounds of contributory negligence if he met with an accident while cutting 
the corner, such course being the customary one and the one indicated by 
highway officials, and while otherwise exercising due care, but that is the re- 
sult that would be reached by the doctrine of the case. 

While it has been said that consent of public officers to the breaking of a 
statute will not be a defense to criminal proceedings, People v. Mills, 178 N.Y. 
274, 70 N.E. 786, the effect of such consent on civil liability has received little 
consideration. The reason assigned in criminal cases, namely, that the stat- 
ute is for the benefit of the public generally and may not be waived by an in- 
dividual might be applied to civil actions. 
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The question of whether a municipal corporation may authorize an automo- 
bilist to drive in a manner contrary to that prescribed by statute has been 
treated in dictum in connection with traffic regulation by policemen. In 
Hensen v. The Connecticut Company, 98 Conn. 71, 118 Atl. 464, the court 
found that the traffic officer mere'y motioned the defendant to proceed, so 
the officer could not be said to have directed the defendant to cut the corner. 
The defendant was held to be negligent in violating the statute by cutting the 
corner. In Wilson v. Johnson, 195 Mich. 94, 161 N.W. 924, the decedent, who 
was killed by the defendant when the latter cut the corner, was employed as a 
traffic officer but at the time of the accident he was not on duty. The evidence 
was conflicting as to whether the decedent signalled the defendant but the 
court he'd that to be of no importance as “the claimed signal by the deceased 
was no excuse for cutting the corner, because the defendant already was in 
the act of doing it and was on the wrong side of the street when he c'aims 
the signal was given.” 

It was intimated in Hensen v. The Connecticut Company, supra, that if there 
were a customary route to the left of the intersection which was known to 
the driver that might justify cutting the corner. In Cartmill v. Whiting- 
Plover Paper Company, 183 Wis. 651, 198 N.W. 726, the testimony showed 
that motorists usually and customarily cut the corner in making a left turn 
at a crossing but the court did not say that such a custom was justification 
for the defendant’s so doing. 

A somewhat more common question is that of the duty of the driver to 
use due care in crossing a street when traffic is controlled by a policeman. 
In the leading case, the plaintiff was crossing a street, being stopped by a 
street car, when the traffic officer gave the signal for traffic change. The 
defendant started with the signal and hit the plaintiff .before the street car 
had passed. A verdict for the plaintiff was affirmed on appeal. To the con- 
tention of the defendant that a city ordinance required him to comply with the 
directions of the traffic officer thus relieving him of liability, the court said: 
“The signal of the traffic officer by reason of which the defendant claims 
to have moved his automobile did not relieve him of the duty of exercising 
due care.” Melville v. Rollwage, 171 Ky. 607, 188 S.W. 638, L.R.A. 1917 
B 133, 13 N.C.C.A. 1117. See also Berry on Automobiles, 4th Ed., Section 
258. Roberts v. Hennessey, 191 Ia. 86, 181 N.W. 798, 806; Foster v. Parmelee 
Co., 179 Ill. App. 21; Canfield v. New York Transportation Co., 112 N.Y.S. 
854 accord. It was recently stated by the Wisconsin Court that “it was not 
only incumbent on the defendant, when starting his automobile, to observe the 
actions of the traffic officer, but also the condition of the highway in front 
of him with respect to vehicles and pedestrians.” Barutio v. Dowling, —— 
Wis. ——, 202 N.W. 687. In considering the question of neg*igence, it must 
be remembered that the pedestrian has equal rights with the driver of the 
automobile, Koperski v. Hoeft, 179 Wis. 281, 191 N.W. 571. The pedestrian 
may rely on the signal of the traffic officer in crossing the street as well as 
the automobilist. O’Brien v. Bicling, 267 Pa. 383, 110 Atl. 89. 

An interesting application of the question might arise under Section 85.08 (3) 
which provides that “no operator of any vehicle shall pass a street car, pro- 
ceeding in the same direction, that is actually taking on or discharging passen- 
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gers.” If the defendant had stopped for a car, as required by law, when a 
traffic officer motioned him to proceed and as the defendant did so, a passen- 
ger stepped off the car and was hit, the doctrine of the previous cases would 
lead to the conclusion that the defendant was negligent as a matter of law. 
It is to be noted that the plaintiff would not be held to be negligent as a 
matter of law if he did not look in the direction from which the car came 
as he got off the car, Zimmerman v. Mednikoff, 165 Wis. 333, 162 N.W. 349; 
the passenger may assume that the defendant will abide by the statute, Syslack 
v. Nevin Grocery Company, 180 Wis. 267, 193 N.W. 61. 

The rule derived from the cases seems to be that no pub‘ic officer, whether 
charged with direction of traffic or in charge of highways, may waive the ex- 
press provisions of the law or may excuse anyone from obeying such pro- 
visions of which everyone is charged with knowledge. 

Myron STEVENS. 
Note :—Since the writing of this note, the legislature has altered the rule of 

Day v. Pauly, supra, by adding to Section 85.01(3) an exception applicable 

“where markers or signs shall have been placed by the public authorities 

having jurisdiction of the highway or street, indicating or directing that 

public travel shall follow a different course.” Ch. 184, Laws of 1925. 


ATTorRNEY’s LIEN—WroNGFUL DEATH STATUTE—THE RIGHT OF AN Artor- 
NEY TO EsTaABLISH A LIEN AGAINST AN ESTATE FOR SERVICES RENDERED IN 
SuInG For DECEDENTS WRONGFUL DEATH UNDER THE STATUTE. 

In the recent case of In Re Arneberg’s Estate, —— Wis. ——, 200 N.W. 
557, the plaintiff, a firm of attorneys, brought suit to establish a lien upon the 
assets of the estate of Sigwald Arneberg for services they had rendered the 
administratrix, his widow, in suing the Chicago, Milwaukee and St. Paul 
Railway for the wrongful death of the decedent. 

The attorneys had sued in the Circuit Court, and recovered $10,000, and ac- 
cording to a previous agreement with the administratrix, who was also the 
beneficiary they became entitled to thirty per cent of this sum for their serv- 
ices. A disagreement arising, the administratrix dismissed the attorneys, and 
placed all her business in the hands of another firm. Thereupon, the attorneys 
brought suit in the county court to establish a lien against the general assets 
of the estate for the sum of $3225.85. Reversing the county court, the Wis- 
consin Supreme Court refused to grant this relief, on the grounds: (1) that 
the cause of action given by Secs. 4255 and 4256 forms no part of the de- 
cedent’s estate; and (2) that the estate of a decedent is not directly liable 
for legal services rendered the administrator, unless equitable considerations, 
such as insolvency of the admitistrator, are a‘leged. 

The rule is well established that an administrator cannot create debts against 
the estate of a decedent, (with the exception of funeral expenses, which are 
usually incurred before the appointment of the administrator). Costs attend- 
ant upon the administration of the estate are personal liabilities of the admin- 
istrator, which it is his task to have allowed by the county court. In Re 
Thurber’s Estate, 311 Ill. 211, 142 N.E. 493; 3 Schouler on Executors (6th 
Ed.) Sec. 2457. In the words of Schou‘er, “All counsel services are a per- 
sonal charge to the administrator in the first instance, according to the Ameri- 
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can practice; and his effort is to have them allowed in his account.” Schouler 
on Executors (Third Ed.) Sec. 544. 

But if the attorney’s services have benefited the estate, and an equitable 
consideration is alleged, such as insolvency of the administrator, the attorney 
may petition the county court to declare the fees a lien upon the assets of the 
estate. Miller v. Tracy, 86 Wis. 330, 56 N.W. 866; Weismann v. Daniels, 
114 Wis. 240, 90 N.W. 162; McLaughlin v. Winner, 63 Wis. 128, 23 N.W. 402; 
Carpenter v. U. S. Fidelity and Guaranty Co., 123 Wis. 209, 101 N.W. 404; 
Wisconsin Stats. 3852; Schou‘er on Executors, (Third Ed.) Sec. 544; 2 
Woerner on Administrators, Sec. 362 (Second Ed). 

The right of an attorney to a lien upon a fund rests on the equitable con- 
sideration that the attorney performed beneficial services for the fund, and is 
upheld on the theory that his services and skill created it. Cohen v. Gold- 
berger, 109 Ohio 22, 143 N.W. 656. Where the services have been performed 
for an estate, the same equitable consideration ultimately entitles the attorney 
to a lien upon the assets for his services. In Carpenter v. U. S. Fidelity and 
Guaranty Co., supra, Judge Marshall, after showing an executor to be a 
trustee, proceeds : 

There is no more legitimate expense that such a trustee can incur than 
that for legal service which is reasonably necessary for the safety of the 
fund, and none more commonly required upon a proper application, to be 
paid out of the trust fund. Every attorney who performs beneficial services 
to a trust directly or in effect enriching the trust fund, when it is necessary 
for his protection, is equitably entitled to obtain a lien upon the trust fund. 
But an attorney who sues for the wrongful death of the decedent has not 

benefited the estate, for it is uniformly held that his chose in action does not 
belong to the estate, but to the beneficiary named in theestatute. Turner v. 
Minneapolis St. Ry. Co., 153 Minn. 509, 190 N.W. 986; Brown v. Chicago and 
N. W. Ry., 102 Wis. 137, 77 N.W. 748; In Re Troyer’s Estate, —— Nevada 
——, 227 Pac. 1008; In Re Sibilia’s Estate, 279 Penn. 459, 124 At!. 137, dis- 
missing appeal of 82 Pa. Sup. Ct. 67. Th8&e title to this chose in action does 
not vest in the administrator, as does the title to personal property and the 
chose in action which belonged to the decedent. Schouler on Wills, Executors, 
and Administrators (6th Ed.) Sec. 2061. The Wis. Stats. Sec. 4256 provides 
that the action for wrongful death of decedent may be brought by the bene- 
ficiary in his own name, or by the administrator, at the option of the bene- 
ficiary. When the suit is brought in the name of the administrator, he is 
but the nominal plaintiff, a trustee for the beneficiary, who is the real party in 
interest. Even if the administrator winds up his affairs, having failed to sue, 
the right of the beneficiary is not lost. Woodward v. Chicago and N. W. Ry., 
21 Wis. 309. 

Since the recovery of damages for the wrongful killing of the decedent does 
not benefit the estate, but only the beneficiary, there is no equitable reason 
why the expenses incurred in litigating the claim should come out of the gen- 
eral assets of the estate. Schouler says, “In some states actions for wrongful 
death cannot be prosecuted by the use of assets, especially where creditors are 
injuriously affected by such use, so that the representative cannot be allowed 
in his account for such expenses.” Schouler on Wil's, Executors, and Admin- 
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istrators (6th Ed.) Sec. 3002. The recognized rule that a court of probate will 
not allow in a representative’s account attorney’s fees incurred in litigating 
his own interests in the estate, as individual, as legatee or as heir rests on 
the same equitable consideration, namely, the absence of benefit to the estate 
from the litigation. Id. Sec. 3016, 2998. In Re Higgin’s Estate, 158 Cal. 355, 
111 Pac. 8. 

In the case of Davis v. Herbert, 78 N.H. 179, 97 Atl. 879, an undertaker 
sued the administrator for funeral expenses and for services performed in 
burying the decedent. The estate had no assets, but the administrator had in 
his hands $1,550 damages that had been paid to him by the railroad which had 
wrongfully killed the decedent. The administrator refused to pay the plaintiff 
undertaker out of this fund, and his refusal to do so was upheld by the court, 
which said, in its opinion: 

The only charges against the damages recovered for wrongfully causing 
the death are the costs of recovery. The balance shall belong and be dis- 
tributed to certain beneficiaries. The damages are not assets for the satis- 
faction of creditors’ claims against the estate, and the general assets cannot 
be used to prosecute actions of this character to the detriment of creditors. 
While this case says that the expenses of recovery are to come out of the 

damages recovered, it is to be noted that this case was decided under a stat- 
ute which specifically provided that “the damage recovered, less the expenses 
of recovery, shall belong and be distributed . . .” Public Stats. New Hamp- 
shire, 1901, c. 191, Secs. 12, 13. 

Other states have inserted similar provisions in their statutes. The New 
York statute in part provides that 

The plaintiff (executor or administrator) may deduct from the recovery 
the reasonable expenses of the action, the reasonable funeral expenses of the 
decedent, and his commission, upon the residue; which must be al!owed by 
the surrogate, upon notice, given in such a manner, and to such persons, as 
the surrogate deems proper. 

New York Annotated Code. Sec. 1903. 

The Wisconsin Statutes, Secs. 4255, 4256, which create the right of action 
for wrongful death make no provision as to payment of the “costs of recovery.” 
Such costs are a personal liability of the administrator who prosecutes the 
suit. Cases cited supra. It is his effort to have such costs allowed by the 
court of probate as expenses of administration. But the weight of authority 
seems to be that the “costs of recovery” of an action for wrongful death are 
not such expenses of administration as will be allowed by the court of probate. 
Schou‘er on Wills, Executors, and Administrators (6th Ed.) Sec. 3002, and 
authorities cited supra. 

The claim being no part of the estate, the administrator is not bound to sue 
thereon. Woodward v. Chicago & N. W. Ry., supra. If there are creditors, 
the proceeds of any judgment that might be recovered are not assets for the 
satisfaction of their claims. 

And the general assets of the estate, if the estate is insolvent, belong to 
the creditors, and cannot be used for defraying the expenses of a suit in 
which they can have no interest. The plaintiff (administrator) is not bound 
to advance funds for, nor incur costs in, the prosecution of the suit. An 
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administrator is not bound to enforce a doubtful claim at the expense of 

the estate. If heirs wish the question legally settled, it is their duty to 

indemnify him agains costs. 

Cogswell v. Concord & M. Ry., 68 N.H. 192, 44 Atl. 293. 

The holding of the principal case, that the attorneys are not entitled to a 
lien upon the general assets of the estate, is in accord with the weight of 
authority. And even where the administratrix is personally insolvent, the 
county court cannot allow the claim directly against the estate, since the serv- 
ices were not rendered with the view of benefiting the estate. McLaughlin v. 
Winner, 63 Wis. 120, 23 N.W. 402. 

The attorneys may, however, have their fees declared a lien upon the dam- 
ages in the Circuit Court, where the judgment for the decedent’s wrongful 
death was recovered. Wis. Stats. secs. 2591 a, 2591 m. Jones on Liens, secs. 
153, 158. In Stanley v. Bouck, 107 Wis. 225, 83 N.W. 298, Judge Winslow 
said, “Where judgment has been recovered in an action, whether in contract 
or tort, the rule is well established that the attorney has an equitable lien 
thereon, by operation of law, for his services and disbursements in that ac- 
tion.” See also Rice v. Garnhart, 35 Wis. 252; Rayworth v. Henry, 163 Wis. 
404, 158 NW. 57; State v. Merrill, 165 Wis. 138, 161 N.W. 375; Mar- 
shall v. Meech, 51 N.Y. 140. 

The reason for the rule was well stated in Cohen v. Goldberger, 109 Ohio 
22, 243 N.E. 656, where the court said, 

The right of an attorney to payment of fees earned in the prosecution of 
litigation to judgment, though usually denominated a lien . . . rests on 
the equity of such attorney to be paid out of the judgment by him obtained, 
and is upheld on the theory that his services and skill created the lien. 
Although denied any right to a lien against the general assets of the estate, 

the attorneys still can sue the widow in her capacity as administratrix, since 
it is not alleged that she is insolvent. Or they can sue her as beneficiary of 
the $10,000. If the money has not yet been paid over to her by the Circuit 
Court, they may have their fees declared a lien upon the judgment. The at- 
torneys have ample remedies without attacking the general assets of the 
estate. 

Louis S. BERKorr. 





